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Report  of  the    Commiffee    Appointed  by  the  Synod 
ol  the  Diocese   of  Toronto  to  Deal  with 
the  Ne   Temere  Decree. 


I)ii..i.!.r  i.f  Toronto  1„.|,1  i„  .Tuna, 
His   Loriljhip   ih.   Bishop   of   thg 


At  the  raoetilijj  of  tlip  KmiocI   of  tlj 
1911,   ifter   the  delivery   of   tiio  charu..  , 

Moved  by  the   Hon.   S.   H.   Blake.  «c„„ded   by   Mr.   F.   E.   Hodgip.,  .„d 

Church  havng  reference  to  the  No  Temere  decrc.  be  referred  to  . 
coammee  to  consider  the  ..n,e  end  ,a  prepare  on  l,balf  of  the  Synod 
a  ttatement   dealing  »,th   the   Mid   .nbjecl,   which   shall   be  duly   for- 

In  H   .     V  ;,  '""'  '^°"'"""™  i»  hereby  also  instructed  and 

empowered  tc  follow  up  the  matter  in  .uch  .  way  u,  it  may  deem 
proper  to  pr,,er^■e  the  sanctity  of  marriage  and  to  protect  the  right, 
of  the  member,  of  the  Church  of  EngUnd  in  the  Dominion  of  C.nVi 
in  reapect  of  any  matter,  that  may  be  invaded  by  the  «id  d,cr«i,  tb. 
;  1^  '^'  promulgation,  and  the  manner  in  which  it  i.  being  carried 
oul:--The  B.shop,  the  Chancellor,  Archdeacon,  Warren  and  Cody  Dr 
Hoyle,  the  Rev.  P.  o.  Firmer,  Provost  Macklem,  W.  D.  Owynne.' 
J.  B.  Car^wright,  K.C.,  the  Rev.  C.  J.  James,  N.  P.  Davidson,  K.C  the 
mover  and  the  seconder.  ' 

t,-o„  !',,  7°".'^°""""'""  >"'  '""■-"•'1  to  the  ,ul,.icct  the  time  and  considera- 
tion that  it.  importance  demand,.  It  desire,  in  the  first  place  that  it  should 
be  moe    dearly  understood  that  no  church  feels  more  deeply,  or  desires  more 

7rz::  Tr'  """""■  """-"'•'•■  ""•  """'•'"■^  "'"•"  -""«» 

5e  h!^  H,°  .  "'  :'  ""«"■"'•  '''•"  -"""-hip  of  husband  and  wife, 
the  honorable  state  of  matrimony,  instituted  by  God,  the  centre  around 
which  revolve,  the  home  life-the  hope  of  the  people-and  the  legitimacy 
of  ch,  dren,  must  be  safeguarded  by  the  St!it,.,  and  such  laws,  rules  and 
regulations  made  and  enforced  as  will  preserve  equally  and  inviolablv  to 
all  the  c,tl^e„,  of  the  Dominion,  this  foundation  of  every  well-ordered  fand. 
I 


2.  It  !•  eiHiitiil  that  th«re  ihoulil  be  one  uniform  iMtuto  l>w  u  to 
th«  ilitaa  o<  nurriagt,  and  detennlniD  under  sbat  circumaUacea,  If  at  all, 
it  may  be  deMtroyeU.  The  law  of  the  Church  ahoulil  be  conttaed  tu  the  en- 
forcement of  auch  penalties  ua  it«  rulca  may  lawfully  |i«rmit  it  to  enforc* 
against  it«  meinber»,  wiihout,  however,  interferiuK  with  the  atutua  of  the 
partJcK  when  the  statutory  require nt«  have  been  loraiiliiij  vlth.  The  en- 
actments of  t;  .'  I'rnvincinl  heijlslatures  should  not  be  permitted,  in  aid  of 
the  Church  or  othcr«i»c.  to  interfere  will'  tlio  absolute  certiiinty  created  by 
giving  the  one  central  authority  in  the  Don  ,nion  the  sole  power  of  dealing 
with  the  vital  question  of  the  Irtus  of  marriuge,  iind  the  position  of  mar- 
ried people  thereunder. 

An  the  Dacraaa  of  Bonu  to  Rule  In  Oanadi. 

3.  The  recent  decree  of  the  Pope  culls  for  an  inii.ediate  protest  on  the 
part  of  the  Dominion,  and  the  tailing  of  all  legitimate  steps  for  the  protec- 
tion of  her  people.  What  is  now  occurring  in  ..or  land  forcibly  illustralaa 
the  truth  of  the  wordi  "eternal  vigilance  is  the  price  of  civil  and  religioui 
liberty."  Thia  ia  a  matter  in  which  every  citi'-n,  whether  he  be  Protestant 
or  Roman  Catholic,  ia  vitally  iuterested. 

Oui  Btatuta  Law. 

4.  There  acems  to  bo  no  reasonable  ground  for  doubting  that  "  Mar- 
riage" .i  absolutely  reserved  by  the  Olst  section  of  the  B..\.A.  Act,  1867, 
under  "Marriage  and  Divorce,"  to  the  Parliament  of  the  Dominion. 

5.  By  s.  92,  a.a.  12,  of  that  Act  "Ihe  solemnization  of  marriage  in  the 
Province"  is  included  in  the  aubjects  on  which  the  Provincial  Legialaturaa 
may  eiclusively  make  laws,  but  by  a.  91  of  the  same  Act,  the  subject  ol 
"Marriage  and  Divorce"  ia  aaaigned  to  the  exclurive  Legislative  authority  ot 
the  Dominion. 

6  It  was  eminently  ht  and  proper,  and  indeed  a  necessity,  that  at  the 
time  of  the  paasing  of  this  Act  all  doubts,  difHcultie*  and  uncertaintiea  on 
this  vital  question,  of  which  there  were  many,  should  be  forever  set  at  reatj 
and  it  is  submitted  that  the  above  language  was  intended  to,  and  did  reaaon- 
ably  accomplish  thia  purpose,  and  that  it  should  be  so  construed  as  to  affect 
the  object  needed  and  intended  to  be  carried  out. 

7.  The  following  conclusions  appear  io  be  warranted  by  t'.ioae 
clauses  of  the  Act: — 

(a)  That  the  question  of  the  procedure  and  formalities  to  be  observed 
to  enable  ita  citiiens  generally  to  lead  up  to  and  enter  lawfully  into  the 
marriage  relationship  ia  reserved  to  the  Legislature  of  each  Province,  which 
baa  the  power  to  prescribe  for  itself  in  respect  thereof  auch  regulation!  as 
it  deems  proper. 

t 


{h}     Thit   uDilf>r   "MarriHite   lu.l    Dnurce"   uiigDcU   exoIuiivelT   to   th* 
Domlniun  Pariltment,  it.  and  it  rIudc,  ha>  the  power  to  <lnl  with  tb«  itfttus 
that  reauiti  fruni  a  niHrriage  eoterail  into  ia  conformity  with  the  requiremtDta 
of  tha  I'rovimial  leKiHlatlon,  between  what  jiorauiia,  and  umlcr  what  -ircum 
•tanie»,  it  ihall  he  ^  r*»Hted  and,  if  at  nil,  dc«tro>oJ. 

(c)  That  thvw  nintten  ore  bniuifht,  lo  fir  aa  procedure,  and  thf»  lagal 
■tatui  reiulting  therefMin,  are  concerne '  ^xdiiaively  and  absolutely  wlthia 
the  purview  of  the  statute. 

(d)  That  ni)  church,  priest  or  miniater  thereof,  in  the  Dominion  ha* 
tbo  right,  b.'  .use  of  any  .uppoMcU  eccleiiaitioAl  la*-.,  rule  or  privilege,  to. 
•eek  to  diitur,    r)r  affect  auch  atatui  when  it  baa  been  obtaiixl  aa  aborr. 

(e)  Thia  dw«  cot  interfere  with  whatever  power  each  curch  may  have 
in  the  J)ominion  to  oxerciae  ecclcBiaBtical  auperviaion  over,  an  I  toadmiuiater 
Buch  eenaure,  and  impoie  auch  penaltiea  u  Ita  lawa  permit  upon  ita  membera, 
BO  long  U  the  aame  do  not  aflfect  the  ligal  atatua  of  the  married  or  thair 
childreD. 


The  Opinion  of  th«  Law  Offlcari  of  the  Crown. 

8.  Theue  mattera  wore  shortly  but  clearly  dealt  with  by  the  law  offi-era 
of  the  Crown  io  Knghud  in  1877.  See  Dom.  Seaa.  paper*  of  that  year  whicb 
contain  the  folio,  ing  qiieationa  and  their  anawero: — 

(a)  Whether  the  authority  to  iaaue  marriage  liccDses  is  vested  in  the 
(inviTrior-Cicin-ral  under  Her  Majesty's  CommiHMiou  or  in  the  Lieutenaiit-Qov- 
ernor  of  the  aeverai  Pruvincei. 

(1>)  Whether  the  power  of  legislation  respecting  the  publication  of 
banna  or  thr  issue  of  licenses  rests  with  the  General  or  Local  Legislatures. 

In  answer  to  the  above  the  following  opinion  was  given  by  the  Law 
Officers:  — 

"It  appears  to  them  that  the  powt'  of  legislating  upon  thia  sub- 
"ject  ia  conferred  on  the  Provincial  Legislatures  by  30  Vic.  cap.  3, 
"section  92  (B.N.A.  Aci)  under  the  words  'the  solemnization  of  mar- 
"riage  in  the  Province.'  The  phraae  'the  laws  respecting  the  solemniaa- 
"tion  of  marriages  in  England'  occurs  in  the  preamble  of  the  Marriage- 
"Act  (4  George  IV  cap  76),  an  Act  which  is  very  largely  eoneernect 
"with  matters  relating  to  banna  aud  licenses,  and  this  ia,  therefore,  a 
"strung  authority  to  show  that  the  aame  wor<*ii  used  in  the  B.N.A. 
"Act,  1867,  were  intended  to  liave  the  same  meaning.  'Marriage  and 
"Divorce'  which  by  the  91st  section  of  the  same  Act  are  reserved  to 
"the  Parliament  of  the  Doiiiinion,  signify,  in  their  opinion  all  matten 
"relating  to  the  status  of  ma  uige,  between  what  persons  and  under 
"what  circumstances  it  shall  be  created  and  (if  at  all)  destroyed." 

"There  are  trany  reasons  of  eonveniencfc  and  sense  why  one  law 
''as  to  ^e  status  Qf  marriage  iihould  exist  throughout  the  Dominion^ 
"whic)  .e  no  application  aa  regards  the  uniformity  of  the  proceuur* 
"whereby  that  status  is  crtated  or  evidenced." 


"('.iiiM'iiifiifi'.  iiitlfcil,  mill   n-iiHiui  w.iiil.l  Kfi- 1   nliWtf  iti   fmm  uf  a 

"chlTfrin >t    |.r.Mi'.hir.>    iH'iiiu    all">v«lili     in    I'rovini'M    ilKTeriDg    •» 

"wi.lely  ill  t*xtiTiiiil  hihI  intcnnl  oirt'Ufruttiinc-i'M  ii«  thiw  of  which  tb« 
"  Diiniiiiioii  in  fiiiii|iiHi*it.  hikI  of  |>t>riiiittint{  tlie  Cmviin'cn  tit  wptt'e  their 
"(ran  |.-.>™liir.-  f..r  llit'm-.0>.'«  an.i  thoy  nrr  of  ..|iiiiii.n  thot  thil 
'•|iiTmi»«ion  liiin  liwn  unintcil  to  tho  I'rovincM  liy  llie  Imiivri!!!  Par- 
"  liniiipnt. " 


Th«  Dominion  Buprtma, 

II.     Till'  »ulijc"t  of  innrrmiii'  r.'»t«  witli  tlic  Doiiiinlon.   In  thi»  Held  it  is 

aupn'nie.     if   it   !»'  tliouffht   proiior  to   have  furtlicr  MnfeminriU  pla I   in  tho 

mtLy  of  thin  eercmnny,  let  ttiera  lie  iiitroiluceil  by  the  LeniiliiturPH  that  Bra 
autborizeil  to  do  no,  and  If  |io»«ilile  iiinlie  themi  uniform.  Hut  when  theaa 
have  lioen  comldicil  with  and  the  duly  ujijiuintod  olliier  hu»  |ierforroed  th« 
marriage  ceremony  under  the  rules  and  rcKulations  thought  projier  to  bo 
«aacted,  then  no  church  or  Provincial  authority  should  be  |iermitted  to  tamper 
with  the  status  K'ven  to  those  thus  married  and  their  children.  On  such  a 
question  it  cannot  be  permitted  that  uncertainty  iiliould  b"  introduced  and 
a  rival  in  the  Slate  allowed  to  pn«;i  doubts  upon  or  seek  to  overthrow  that 
which  the  supreme  power  may  determine.  Hero  no  imporium  in  imperio  can 
be  permitted. 

Interferance  With  Thli  Supramuy. 

10.  The  object  of  the  Xe  Temere  decree  (the  matt  rial  [lortions  of 
which  are  subjoined  us  Appendix  A.)  is  said  to  be  to  im|iose  upon  Canada 
in  an  altered  form  the  laws  of  the  Council  of  Trent  touddng  marriage. 

11.  Take  but  one  instunc"  of  the  result  of  the  assuniptionj  which  aro 
now  found  in  our  land. 

Two  citizens  of  the  Dominion,  tho  one  a  member  of  the  Church  of  Eng- 
Iknd  and  the  other  of  tho  t'hurch  of  Rome,  publicly  announce  their  engage- 
ment. Some  montiM  thereafter  the  banns  are  dnly  published.  Tho  date  and 
place  of  marriage  are  published,  and  in  tho  presence  of  a  thousand  witnesses 
H  takes  place  by  the  minister,  a  duly  appointed  officer  under  the  law  of  the 
land,  in  St.  James  Cathedral ;  and  yet  this  marriage  is  by  the  Church  of  Rome 
.declared  invalid  because  of  its  "  dandestinity. "  The  Pope  introducing  this 
as  an  impediment  to  destroy  matrimony. 

The  same  people  meet  privately  in  the  vestry  of  a  Roman  Catholic  Church, 
whore  only  two  witnesses  and  the  oiticinting  Roma.i  priest  are  admitted, 
iind  yet  this  ninrriaiio  is  not  "clandestine." 

If  two  persons,  m^.nbers  of  the  Church  of  Kngland.  are  married  under 
tho  circumstances  Brst  mentioned,  but  it  turns  out  that  twenty  years  before, 
in  infancy,  one  of  the  parties  to  the  marriage  was  baptized  in  the  Church  of 
Rome,  although  she  had  been  for  many  years  converted  from  Romanism  and 
heon   a   fuithtui   member   of   the   Church   of   Kngland,  yet   under  the   same 


'aw  fhf  nmrtiriitf-l  inipi«'nmfnt»  nrc  iin.iltfl  anil  tUv  mnrriiiu<'  ihirohy  •iMrlnrM 
mill,  iin.Irr  the  ilounm  <tt  th#  .liufh  nf  Knmt— ..?i.'h  n  Ki>rmin  riiih„l'ic,  ilwart 
tt   Itiirniiii  <'atholic, 


M«rriift  Accordlc  -  to  th«  Canon  X*ftw. 

1:.'.  Hv  t)it'  I'litHiri  iir  rciiiiiiinii  liiw  nf  Kiirii|it',  rimrriiiyr  \  .  i-nntructi'ii  by 
tlie  hiti-nlinnK*'  '>I  -oiiwiit  hctwron  tlir  piirtifH  witli.iut  n  riirttiiililv  »f  any 
kin*!.  Hui'ti  n  trmrriaKi'  wiih  muni  without  tlie  inti-rv i-ntinn  ut  a  |.rii'«t ,  and 
no  dHiTiiuii-nt  cithrr  tban  tlmt  wliirh  tiroxi*  from  the  a>  t  of  ttm  |>nrtii»«.  honi 
Ktnwt'M  NavM  "wIkmi  thi'naiunil.i\llrniitrii.-t  wii  ft  ."I,  it  hii.l  th.-  full  f»- 
nfliH'p  of  tiiatriiiiDiiy  witlioi.l  tin-  iiitiTvcntioQ  of  a  j.i  I.  Jt  hii.l.-\cii  in  ihiit 
Mtate  tho  charai'tcr  of  a  nm-rann-nt,  for  it  ix  ii  iiii-*;i|t|'r»'h.'iiHi,)n  to  iiu|<|iiib<' 
that  this  intervention  wan  rt*((uir<'il  as  a  inatttT  of  nt'cpisity,  pvrn  for  that 
puriKi-i',  h.'fnrp  the  t'rfUuiM  of  Trt-iit." 

l:t.  A  Koninn  ('atliolii-  uuthority  >itanilin)i,  tl>f  Hi'vorpml  .1.  Water- 
wiirth,  ii  hit  learncil  anil  intert>»tin)f  work,  "The  Dci-ret-g  of  the  Council 
of  Trent,"  \\riti'N:  — 

"On  two  points  only  was  thfrc,  then,  any  iliffcreiu-p  i.f  n|iinton,  the  firnt 
of  thene  ItcinK  whethi-r  imitv  iiiarriajft'  I'tlHceri  rhri»tiaiiii  u  a  nni-mrui-nt ; 
or  that  iruirriajfe  only  wliicli  is  l»h'9Hc.|  I>y  a  priest,  the  ornier  opiiiion  lieini; 
hehi  by  the  whole  bo<Iy  of  iheolo^ianii  'vitli  only  two  or        ee  exi-eptions. " 

"  [.ven  witli  'ejjnril  to  i-lfiriileNtiiie  iimrriaKen  wh  ,!  there  were  no  wit- 
newes  but  the  eontrnetiiid  parties,  the  eontracr  alnue  in  the  opinion  of  the 
jfreat  majority  wus  eswential  to  the  validity  vf  niarriaKe,  and  the  parties  to 
nui'h  contract  were  also,  in  t.-j  opinion  of  the  flame  majority,  tlie  actual  in- 
isters  of  the  iacranient." 

14.  Tlie  whole  i|ueMtion  of  marriage  ia  I'loiiily  treated  in  the  "Cat  e 
l>ietionary"  by  Addis,  Arnold  &  Seannell.  Two  or  three  quotations  inUMt 
Rufiice: — 

"But  is  the  expresiion  of  mutual  consent  enough f  The  great  majority 
of  meiUaeviil  theologians,  though  William  of  Paris  it  quoted  on  the  other  side, 
answer  yes. ' ' 

' '  They  held  that  wherever  bajitize'l  persons  contracted  marriage,  they 
necessarily  receive  the  sacrament  of  marriage  also.  On  thin  theory  the  parties 
themselves  are  the  ministers  of  the  sacrament.  ,  .  .  Henco  (apart  from  the 
positive  enactments  of  Trent),  wherever  Christians  binrl  themselves  by  out- 
ward signs  to  livo  as  man  antl  wife,  they  receive  the  sacrament  of  marriage. 
No  priest  or  religious  ceremony  of  any  kind  is  needed."    And  again: — • 

"The  validity  of  clandestine  marriages  was  fully  recognized  by  the 
Church,  and  the  common  opinion  of  the  mediaeval  doctors  made  the  essence 
of  marriage  consist  in  the  free  consent  of  the  contracting  parties." 

"The  Council  of  Trent  introduced  a  new  condition  for  the  validity  of 
the  contract  and  therefore  of  the  sacrament.  It  det'Iared  all  marriages  null 
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unlPBH  contracteil  liefore  the  parish  prii'st.  or  nnother  priest  approved  by  him 
for  the  purposp  and  two  or  three  witnesses.  Hence,  e.g.,  two  personn  marry- 
ing in  France,  merely  before  the  magistrate,  are  really  not  married  at  all. 
But  in  order  to  avoid  the  difficulties  which  would  have  otherwise  arisen,  the 
decree  of  Trent  wag  not  promulgated  in  Great  Britain,  Seandinavia,  Denmark, 
several  German  States — imleed  in  Proti'^tant  countries  generally — so  that  the 
marriages  of  Protestants  or  Catholics  nuidc  before  the  Protestant  clergyman 
•or  magistrate  or  without  any  functionarj'  in  these  countries  are  valid." 

15.  The  law  requires  publicity  in  the  marriage  ceremony  itself  to 
provide  that  no  restraint  shall  be  |iut  upcm  the  consent  of  either  party 
thereto;  and  that  there  shall  exist  sure  and  certain  proof  of  the  fact 
of  the  celebration,  it  further  requires  authentic  registers,  which  it  ordains 
to  be  kept  by  its  officers.  It  requires  no  religious  ceremony.  None  of  ita 
provisions  have  any  reference  to  the  particular  denomination  to  which  the 
parties  belong. 

16.  No  argument  can  be  brought  forward  which  would  deny  the  right  o'  an 
Anglican  minister  to  marry  two  Roman  Catholics  which  would  not  apply  with 
•equal  force  the  positions  being  reversed.  It  would  also  apply  to  the  different 
Protestfiiit  denominations  as  between  themselves;  so  that  in  no  case  could  any 
minister  marry  persons  not  belonging  to  his  own  religious  organization.  How 
then  could  non-Christians  be  married  at  all?  How  could  even  two  persons 
"belonging  to  different  Christian  organizations  be  married? 

17.  Apart  from  the  chums  of  the  Church  of  Rome  tl"  law  as  to  mar- 
riage in  Canada  would  ajipear  to  be  reasonably  clear. 

It  is  undeniable  that  according  to  the  Canon  Law.  marriage  pfr  verba 
de  praeseuti,  without  the  intervention  of  a  priest,  was  a  valid  marriage.  See 
exhaustive  judgment  by  Mr.  Justice  Monk  In  Connolly  v,  Woolrich,  11  L.C.J. 
197." 

"It  is  undeniable  also  that  this  was  the  law  of  Scotland  at  the  time  of 
which  we  treat.     Dalrymple  v.   Dalrymple."     2  Hagg.  Coo.  54. 

There  it  is  remarked  "marriage  in  its  origin  is  a  contract  of  natural 
law;  it  may  exist  between  two  individuals  of  different  sexes  although  no  third 
person  existed  in  the  world,  as  happened  in  the  case  of  the  common  ancestors 
of  mankind," 

Tindal,  C.  J.,  cxprespos  the  opinions  of  the  judges  in  the  celebrated  case 
of  Regina  v.  Mills,  10  Clail;  &  Finnelly  534,  when  he  says:— "By  the  law  of 
England  as  it  existed  at  the  time  of  the  passing  of  the  Marriage  Act,  a  con- 
tract of  marriage  per  verba  de  praeseuti  was  a  contract  indissoluble  be- 
tween the  parties  themselves." 

18.  The  Church  of  England  in  Canada  is  not  the  Established  Church  of 
England.  Xo  ecclesiastical  court  was  constituted  in  this  country.  Those 
laws  requiring  the  solemnization  of  marriage  in  the  presence  of  a  person  in 
Holy  Orders,  were  unsuitable  to  this  country.  In  the  United 
States,     to     wliich     the     conimon     law     of     England     was     also     carried 


by  I'olonlsts,  the  decisions  are  unanimous  that  the  common  law 
of  England  relating  to  marriage  was  as  is  set  forth  in  the  case  of  Dal- 
rymple  v.  Dalrymple,  viz.:  thai  the  present  agreement  of  the  parties  to  be 
then  husband  and  wife  constituted  a  valid  marriage. 

19.  The  Canon  Law  was  the  general  law  throughout  Europe  as  to 
marriages,  except  where  that  has  been  altered  by  the  municipal  law  of  any 
particular  place. 

It  appears,  then,  that  the  common  law  of  England,  ao  far  as  brought 
to  this  country,  would  hold  a  marriage  per  verba  de  praesenti, 
without  the  intervention  of  a  priest,  as  a  valid  marriage,  creating  an 
indissoluble  bond  which  the  parties  were  not  at  liberty  to  set  aside  at 
will.  It  certainly  was  a  valid  marriage  when  made  in  the  presence  of 
an  episcopnily  ordained  minister  or  person  in  Holy  Orders,  without 
regard  to  the  place  where  it  was  celebrated,  and  without  regard  to  the 
religion  of  the  persons  married. 


Opinion  of  FotUer. 

20.  Pothier,  the  leading  authority  as  to  the  old  French  law  (6  Pothier 
Bugnet,  p.  6),  says:— "The  marriage  that  the  faithful  contract,  being  a 
contract  which  Jesus  Christ  has  elevated  to  the  dignity  of  a  sacrament,  it  ia 
at  the  same  time  both  civil  contract  and  sacrament.  The  marriage  being  a 
contract  belongs,  like  all  other  contracts,  to  the  political  order;  and  it  is  in 
consequence,  like  all  other  contracts,  subject  to  the  laws  of  the  secular  power 
that  God  has  established  to  govern  all  that  belongs  to  the  government  and 
good  order  of  civil  society."     .... 

"Secular  princes  have  then  the  right  to  make  laws  for  marriagea  for 
their  subjects,  as  well  as  to  forbid  them  to  certain  persons,  or  to  regulate 
the  formalities  which  they  think  necessary  to  make  for  the  validity  of  the 
contract. ' ' 

"Marriages  contracted  in  violation  of  these  laws,  when  they  import 
nullity,  are  absolutely  null  and  void.  There  is  not,  moreover,  in  ihis  case, 
a  sacrament  of  marriage :  for  there  cannot  be  a  sacrament  without  the  thing 
which  is  the  matter  of  the  sacrament.  The  civil  contract  being  the  matter  of 
the  sacrament  of  marriage,  there  cannot  be  a  sacrament  of  marriage  when 
the  civil  contract  is  null." 

21.  This  places  all  citizens  of  the  Dominion  who,  in  marriage  ignore  the 
statutory  laws  of  the  land  in  a  most  serious  position.  It  is  these  which  give 
the  contract,  on  which  the  sacrament  operates,  validity.  If  these  laws  be 
violated  in  vital  matters,  the  contract  is  null  and  void  and  there  is  nothing 
for  the  sacrament  to  operate  upon  and  therefore  there  is  no  marriage. 

Opinion  of  Archbishop  Bmclini. 

22.  "When  the  case  of  Delpit  v.  Cati  was  before  the  co'jrt,  His  Grace 
Archbislii'P  Bruehesi   of   Montreal   issued  a   pastoral    letter,   the   followin" 
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I'laUHe  from  wlii.-h  throws    lij:lit   upon   tin-    position  of  the  Roman  <:!ithuliu 
C.'huri'h  notwithstHn(iiii>,'  tht?  decreo  of  the  Council  of  Trent. 

"By  virtue  of  the  conHtitntions  of  the  Sovereign  Pontiffs  tlirre  are 
C'luntries.  and  the  Province  of  Quel'ei-  is  of  the  number,  where,  in  apite  of 
the  pronniipatiou  of  the  Council  of  Tr.Mit,  we  are  to  consider  as  vHlid.  mar- 
ria((t's  celebrated  clandestinely  l^etween  two  parties,  one  beinjf  a  ratlinlic  and 
the  other  a  liaptizcd  non-CathoIii'.  The  marriaye  of  a  Catholic  and  a  baptized 
Protestant,  or  vice  versa,  celebrated  before  a  Protestant  minister,  althraigb 
gravely  illicit  and  callinp  dnwn  the  (.■ensures  of  the  Cliurch.  is.  howtner,  a 
marriage  contracted  in  a  vjtiid  manner,  even  in  the  eyes  of  the  Church  herself. 
Once  consummated,  this  marriage  cannot  be  broken  by  any  earthly  power, 
deatli  alone  rendering  liberty  to  the  party  surviving." 

French  durists-Consuits  held  that  the  Council  of  Trent  had  exceeded  its 
powers  in  introducing,' a  rule  of  discipline  upon  a  point  of  public  law  of  the  re- 
sort of  tlie  secular  p.iwcr  alone,  and  refused  in  consequ<'nce  to  recognize  the 
authority  of  its  decrees.  Tpon  this  point  the  Pri\-T  Council,  in  fhe  (iuibord 
case,  say.s: — "It  is  a  nmtter  of  almost  common  knowledge,  certainly  a  his- 
torical and  legal  fact,  that  the  decrees  of  this  Council,  both  those  that  relate 
to  discipline  and  to  faith,  were  never  admitted  in  France  to  have  effect 
propria  vigore,  though  a  great  portion  of  them  has  been  incorporated  into 
ordinances. ' ' 


Effect  of  CedRiou  of  Canada. 

23.  So  much  has  been  said  upon  the  question  of  right  supposed  to  have 
been  acquired  by  Roman  Catholics  through  the  capitulation,  the  tre-ity,  and 
instructions  given  from  England,  that  it  would  be  well  here  to  note  from 
these  documents  how  this  matter  really  stands. 

(a)  By  the  Articles  of  Capitulation  of  Montreal  in  1760,  clause  27,  the 
British  general  promised  the  free  exercise  of  the  Roman  Catholic  religion,  but 
refused  to  promise  the  Church  authority  to  collect  the  tithe. 

(b)  By  the  Treaty  of  Paris  in  1763,  clause  4,  "His  Britannic  Xrajesty 
on  his  side  agrees  to  grant  the  liberty  of  the  Catholic  religion  to  the 
inhabitants  of  Canada.  He  will  consequently  give  the  most  precise  and  the 
most  effectual  orders  that  his  new  Roman  Catholic  subjects  may  profess 
the  worship  of  their  religion,  according  to  the  rites  of  the  Romish  Church, 
as  far  as  the  laws  of  Creat  Britain  permit." 

(c)  The  instructions  to  the  first  Governor-General,  Murray,  in  1763, 
clause  28,  contain  the  following: — 

"It  is  therefore  our  will  and  pleasure  that  you  do,  in  all  things  regard- 
ing the  said  ichabitants.  conform  with  great  exactness  to  the  stipulations  of 
tlie  said  treaty  (Treaty  of  Paris)  in  th's  respect." 

(d)  Clause  2,  "You  are  not  to  admit  of  any  eeclesiaatical  jurisdiction 
of  the  See  of  Rome,  or  any  othpr  ecclesiastical  jurisdiction  whatever  under 
your  government." 


Effact  of  EarUn  NsgoUatloiu. 

1».h'V"  ""■■■""" '•'J"'"''  I""""-  "«'  th«  «rlier  negotUtion,  between  E.g. 
tad,  Prance  and  Caaada,  ,o  far  from  permitting  any  eeale,ia.tieal  j„ri«iic. 
.on  on  t  e  part  of  Rone,  e,peciallv  limited  the  right  granted  to  Rom... 
Catholi,.8  "to  profe,s  the  worship  of  their  religion"  by  the  worda  "a,  far 
a.  the  law,  of  Great  Britain  permit";  an,l  by  the  further  provi.ion  "Yoa 
are  not  to  admit  of  any  ecelesiaatieal  jurisdiction  of  tho  See  of  Rome  or  any 
other  eecleaiasliMl  jurisdiction  whatever  under  your  government  " 

The  demands  now  made  by  Rome  .how  the  need  for  the  above  distinct 
limitation  in  the  rights  granted  to  Roman  Catholics. 

ESect  of  Quebec  Act. 

24      A^-ain  when  in  1774  this  matter  is  dealt  with  by  the  Imperial  Act  14 

.'I'/  ,;*'?■  *"'  ^''""J-  i'  '»  ''«'''«'»  '">'  the  Roman  Catholics  may 
enjoy  the  free  eiercise  of  the  religion  of  the  Church  of  Rome,"  this  riih't 
.»  made  "subject  to  the  King's  supremacy  declared  and  eatablished  by  an 
Act  made  in  the  first  year  of  the  reign  of  Queen  Elizabeth  over  all  the  Do- 
m.nion,  and  Countries  which  then  did  or  thereafter  should  belong  to  the 
Imperial  Crown  of  this  realm. "  6     "    ".^ 


Tlie  Statute  of  Elizabeth. 

2.5.  Now  let  u,  see  the  effect  of  the  statute  of  Elizabeth,  passed  by  the 
people  of  Englan.l,  i„  the  first  year  in  which,  through  the  death  of  Queeo 
Mary,  they  could  a»»ert  their  freedom  under  Queen  Elizabeth, 

,  1"!:!/?.'  '■'"■''  °'  '^''""  Elizabeth's  first -parliament,  which  met  on 
Jan.  25lh,  15o9,  about  two  months  after  her  accession  to  the  throne  was  to 
restore  the  constitution  and  liturgy  of  the  national  church  to  nearly  the  same 
Btate  in  which  Edward  VI  had  left  them  at  his  death.  This  was  efleet«i  by 
the  statutes  commonly  known  as  the  Acta  of  Supremacy  and  Uniformity 
It  was  particularly  enacted: — 

(aj  That  no  foreign  prince,  person,  prelate,  state  or  potentate,  spiritual 
or  temporal,  shall  use,  enjoy  or  e.«rciae  any  manner  of  power,  jurisdiction 
Buperiority,  authority,  preeminence  or  pririlege,  spiritual  or  ecclesiastical 
withjr  this  realm  or  the  dominions  thereof. 

(b)  That  such  jurisdiction,  privileges,  superiorities,  pre-eminences, 
■piritual  and  ecclesiastical,  as  by  any  spiritual  or  ecclesiastical  power  or 
authority  hath  heretofore  been,  or  may  lawfully  be,  exercised  or  used  for  the 
visitation  of  the  eocleaiastical  state  and  persons,  and  for  reformation,  order 
and  correction  of  the  same,  and  of  all  manner  of  errors,  heresies,  schisms 
abuses,  contempts  and  enormities,  shall  forever  be  united  and  annexed  to 
the  Imperial  Crown  of  this  realm. 

(c)  All  beneficed  ecclesiastics,  and  all  judges,  justices,  mayors  and 
other  laymen  holding  office  under  the  Crown  were  required  to  take  the  oath  of 


supremacy  and  allpf.Manco,  on  pain   of  forfeitinj^  their  iKMiefici's  or  odices, 
which   outh   rt'iiiiiincfl    uualtereil   until  the    Kcvolutioii. 

(d)  Any  jiorsun  niaintaininjj  the  spiritual  or  temporal  jurisdii-tion  of 
any  t'oreign  prini-e  or  prelate  should,  fur  the  first  oftViic'e,  fortVit  all  his 
pr:).rrty  real  arul  personal;  for  the  t^romt.  int-ur  the  pi'iialtiea  i)t'  praemunire; 
and  for  the  third   offence.  Biifler  death  hh  u  traitor. 

(e)  The  Queen  was  also  empowered  to  exeouie  the  ei-clesiastiL-al  juris- 
diction  of  every  kind  vested  in  her  liy  the  Act  by  nieiins  of  eommisaioneri 
appointed  under  the  Great  Seal  for  »ufh  time  as  she  sliouid  direct. 

The  Articles  of  the  English  Church. 

20.  Ill  ir.71,  |>y  virtue  of  the  Act  of  Parliament  13  Elizabeth,  Chapter 
12,  the  Articles  of  the  Kni.'lish  Church  were  made  binding  upon  the  clergy. 
By  the  lltth  Article  it  is  allirnied  that  "The  Church  of  Rome  hath  erred,  not 
only  in  their  living  and  manner  of  ceremonies  but  also  in  matters  of  faith." 

And  by  Article  37  it  is  declared  that  "  Tlie  Bishop  of  Koine  hath  no 
jurisdiction  in  this  realm  of  England. ' ' 

These  quotations  going  back  to  the  Act  of  Elizabeth  show  how  real  and 
far-reaching  is  the  limitation  then  established,  and  which  1.}  the  Statute  of 
Geo.  Ill  is  again  invoked,  keeping  ilie  King's  supremacy  ever  as  the  para- 
mount power  even  in  respect  of  the  matters  in  regard  to  wliioh  toleration  is 
granted. 

All  the  surrounding  circumstances  show  that  the  King  did  not  Int^end 
to  fo.ego,  but  intended  to  retain  this  supreme  right,  nor  can  the  language 
used  in  giving  toleration  in  their  worship  to  Roman  Catholics  be  reasonably 
held  to  abrogate  the  supreme  right  of  the  Crown.  The  language  and  the 
circumstanoes  at  tlie  time  do  not  admit  of  the  contention  now  brought  for- 
ward by  the  Cliuroh  of  Home. 

Toleration  Granted  Subject  to  the  King's  Supremacy. 

27.  Are  not  the  startling  claims  of  Rome  based  on  an  entire  misap- 
prehension of  the  effect  of  the  articles  of  capitulation  in  1759,  of  the  Treaty 
of  Paris  in  1763  and  of  the  Act  Geo.  Jll,  c.  83,  1774,  and  of  its  position 
thereunder?    'ihis  act  declared  as  to  the  matters  in  question  that:— 

B.  5.  "Mis  Majesty's  subjects,  professing  the  religion  of  the 
Church  of  Rime  of  and  in  the  said  Province  of  Quebec,  may  have, 
hold  and  enjoy  the  free  exercise  of  the  religion  of  the  Church  of 
Rome  subject  to  the  King's  supremacy  declared  and  established  by 
an  Act  made  in  the  first  year  of  the  reign  of  Queen  Elizabeth." 

B.  8.  "His  Majesty's  Canadian  subjects  within  the  Province  of 
Quebec  .  .  .  may  also  hold  and  enjoy  their  property  and  posses- 
sions, together  with  all  customs  and  usages  relative  thereto,  and  all 
10 


other  their  nvil  rights  in  as  large,  ample  and  henefieial  a  manner  as  if 
the  said  i.roelamation  eommi«sions  ordinances  and  other  Acts  and 
instruments  hail  not  been  ma.le  and  as  may  consist  with  their 
alli-Kiaii.e  to  His  Majc'sty  and  subjoetion  to  the  Crown  and  Parlia- 
ment of  Ureat  Britain,  and  in  all  matters  of  controversy,  relative  to 
property  and  civil  rights,  resort  shall  be  had  to  the  laws  of  C'Rnada, 
as  the  rule  for  the  decision  of  the  same." 

The  Frae  Exerclw  of  BellKlon. 

2S.     Whatever  law  or  institution  then  existed  in  the  con.|uered  land,  in 
conflict  with  or  directly  opj.ose.l  to  the  expressed   will   of  the  conqueror, 
could   not   he  presumed  to  have  been  adopted  by  them.      The  conflict   between 
the      Protestant     and      Roman      Catholic      rellKious      was      well      known. 
The      lawmaking     power     of     t,.e     con.|uere.l      people     ceased      at      the 
date  of  the  conquest.       It  was  because  of  this  well  known  and  generally 
accepted   rule   of  law,   and   this   conflict,   that   the   conquered    ,,eople   were 
desirous  of  ,,reserving  what  they  could  of  their  laws,  customs  and  religion. 
^othlng  was  reserved  to  them  as  to  their  religion,  but  "the  free  exercise 
of  the   religion   of  the   Church   of  Rome,"   "subject,"   however,   "to   the 
kings   supremacy."       Xo   absolute   right    was   given    them,    and    the   new 
head  introduced  was  the  King  of  Englan.l.       The  rights  then  claimed  and 
assented  to  are  made  the  suli.ject  of  the  above  statutory  agreements  and 
are   given   m   the  above   few   words.     There   is   found   the   extent   and   the 
limitation.     It  was  thought  proper  to  deal  separatelv  with  the  subject  of 
religion.    This  cannot,  therefore  be  enlarge.l  by  language  used  in  connection 
with  other  matters  which  the  parties  chose  to  dissever  from   it,  and  deal 
with   in  different  terms.     The   matter  of   religion   is   made  subject   to  the 
king  s  supremacy  as  established  by  the  statute  of  Elizabeth,  which  is  not 
referred  to  in  clause  8.     No  right   was  given   to  extend  these  powers   by 
legislation   or  otherwise.     Xo  other  head   or   rule  was   provided   for        At 
the  same  time  [irovision  was  made  for  the  support  and  maintenance  of  a 
Protestant  clergy  and  no  evidence  appear,  of  any  intention  to  place  the 
Iter  in  an  inferior  position  to  Roman  Catholics.       It  would  indeed  have 
been    remarkable,   looking   at    the   surrounding   circumstances,    and    at   the 
marriage  and  other  laws  respecting  religion   then  in  force  in   England    if 
this  had  been  otherwise.       That  is,  that  the  Roman  Catholic,  a  prohibited 
religion    should    have   ,,ower»   granted   to   it    ,n    dealing   with    Canada    not 
awarded  to  the  Established  Church  in  England. 


Bome  Could  Not  Enlarge  Power. 

2i).     It  is  to  be  remembered  that  at  the  time  there  was  no  ordinance  or 
statute    expressly   giving    the    Roman    Catholic    Bishops    of    Quebec    matri- 
monial jurisdiction.       As  under  the  English  law  only  so  much  of  the  law 
«f  England  as  is   appli.-,)..le   to  the   circumstances   of   the   colonists   come. 
11 


with  tliem  tn  tlip  iipw  laiul,  the  jurisiliition  of  Bi.iho[t«,  Bisliops'  Courts  and 
an  Kstablifthrd  Church  would  not  iiave  been  ap[)1icablc. 

It  was  not  intended,  as  is  e\  ident  from  tlie  exception  in  Lord  Uard- 
wicke's  Act,  which  introduced  into  England  t!ie  marriage  law 
there  in  force  at  the  time  of  the  Session  (from  the  operation 
of  which  the  over-seas  Dominions  are  expressly  excluded),  that 
in  respect  of  marriage  the  statute  law  of  Kniihiiul  should  be  intro- 
duced. Xo  furtlier  law  as  to  marriage  by  Romau  Catliolic  priests 
could  be  introduced,  as  the  statute  of  Elizabeth  forbad  it.  All  that  could 
have  been  carried  into  the  country  was  the  canon  law  of  England,  which 
was  common  to  all  the  inhabitants.  The  French  king,  up  to  the  time  of 
the  conquest,  was  the  Sujierintendent,  the  Director,  the  Referee  As  king 
he  took  to  himself  power  in  all  matters,  civil  and  religious.  He  insisted 
upon  the  true  Galilean  teaching  and  brooked  no  interferi  with  his  con- 
clusions, in  which  he  was  arbitrarily  a  law  unto  himself.  The  English 
certainly  gave  no  additional  powers  in  matrimonial  or  other  ecclesiastical 
matters  to  Roman  Catholics  beyond  what  they  enjoyed  at  the  time  of  the 
conquest. 

.10.  All  real  power  over  the  Roman  Church  in  Canada  was 
at  that  date  vested  in  the  French  king.  This  is  proved  from 
the      communications      found      in      the      French      archives.  The      will 

of  the  French  king,  as  from  time  to  time  uttered,  without  appeal  or  appar- 
ent consultation,  ruled.  He  as  supreme  ruler  decreed  what  he  thought  St, 
to  suit  the  occasion.  The  rule  of  England  was  indeed  freedom  after  the 
tyranny  of  France.  There  must,  however,  bo  bounds  set  lest  liberty  should 
degenerate  into  license. 

A  useful  analogy  may  be  drawn  between  the  statute  of  George  and 
the  B.N.A.  Act,  in  respect  of  "property  and  civil  rights,"  and  other 
subjects  dealt  with.  In  the  latter  Act  "Marriage"  and  "prr.;erty  and 
civil  rights"  are  dealt  with  in  sections  mutually  exclusive;  it  would  seem 
to  be  the  same  in  the  Quebec  Act.  Where  general  language  covers  the  sub- 
ject, particular  language  would  be  unnecessary.  Where  particular  language 
is  used  the  subject  is  withdrawn  from  the  general  clauses  of  the  Act  and 
the  formed  governs  the  subject  a.  alt  -itith.  It  would  appear,  therefore, 
that  S.8  of  the  Quebec  Act  was  not  meant  to  deal  with  the  subject  of 
marriage. 


What  Free  Exercise  of  Bellgion  Does  Not  Cover. 

The  claim  of  the  Church  of  Rome  is,  that  because  religious  toleration  is 
g'anted  to  Roman  Catholics  it  has  thereby  been  given  the  power  to  compel,  in 
order  to  the  supposed  validity  of  certain  marriages  the  observance,  not  of  what 
the  law  of  the  land  lays  down  in  respect  thereof,  but  of  the  special  regula- 
tions, antagonistic  to  these,  which  the  Church  of  Rome  chooses  to  enforce. 

31.  The  law  does  not  desire  "clandestine"  or  secret  marriages;  it 
desires  all  to  be  done  openly  and  publicly,  but  in  order  to  endeavor  to 
12 


..C;:"/;;;;,;";r;;;:„rr':!„*:::"'  '^-r?  ■;  "'»"'»«"■ '« '-'-'- 
in  c.?:;'„:  r:::::,:," " - ''™""  '^""-"^  -  -" »» p^'^'an.  cuue„ 

century  l„,or.  ir^   l79i\ftT,LtJZ,     I'T  ""'''    ""«'°'''   "''    " 

placid  ITa   W!arequa!lt"    ''  '"  "'•*''°""  '"'"""■""'"™'  '"  Canada  were 

The  preamWe  an.l  fir.l  section  „,  this  Act  are  a,  follow.— 

d.n„™i     ."""  .""  "™«"'"'"'  °«   '««al  equality  among  all   religiou. 

denom.nat.ona   „   an   admitted   p,  _ciple   of   eolonial  legislation     and 

where.,  .n  the  .ta.e  and  condition  of  this  Province,  to  whi  h  .'uch  a 

rece.ve    the    Mncfon    of    direct    legi.lati.e    authority,    recognizing    and 
declanng    the    aame    .   a    fundamental    principle   of' „„,  ^^r^poC! 

woraWo'lith!'/?'  ""''".^"'i  enjoyment  of  religion,  profcion  and 
wor.h.p,  without  d.KT.m.nation  or  preference,  so  as  the  Mme  be  not 
made  an  excuse  for  act.  of  licen.iou.ne»,  „r  a' ju.liaeati^T  pr^tic 
.ncon,.atent  w.th  tne  peace  and  safely  of  the  Province,  i,  by  thTcon 

;r '.irthrsL":.'.'" """-  ^"™- '-  ^" «-  -«^-"'  -^■ 

tion  ^-"/trll'"/''"'  "■"  ."  f""^"^^  "«'  "■"  declaration  of  r<!igiou.  tolera- 
t.on  »,th  Ih,  free  exercise  of  religiou,  profe„ion  and  wor,hif  permittM 
nterference  w.th  the  marriage  law,  of  the  Province,  on  the  par'  oVZyTl 
tte  rel.g,ou,  denominations   in   fanada   to  which   .he  above  right,  were  'per 


Th.  Quad  Provlda  Decru  of  Pope  Benedict  XIV. 

Bellm    and'H'll'""','"  '"■°'""'  """  '''''■  '""""'  "'  ""  '""erated  states  of 
™^Z  n,  "-^"rtainty    and    dissatisfaction    connected    with    th, 

quMtion  of  marr.age  amongst  both  Roman  Catholic,  and  Pnitestant..     Under 

.tates  on  ^ovember  4th,  1741,  which  was  extended  to  Canada,  and  wa.  in 
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force  txfora  the  period  of  tb.  c«i.ioii  of  Canada  lo  Great  Britain  by  Frun 
It  y,E,  .tated  that  the  rule  which  Rome  thought  to  enforce  l,y  the  Trideotia,' 
decree  aimed  at  vhat  were  called  "claade.tlae"  marriage.,  and,  in  order 
to  pre«at  Kucb  raarriagee,  it  waa  ordered  that  the  ceremony  ahould  talie 
place  in  the  prenence  of  the  pariah  prieet,  hie  appointee,  or  of  the  ordinary 
in  the  church,  and  in  the  prefence  of  two  or  three  witnesee..  All  other 
marriage  contracta  were  declared  null  and  void. 

M;irk  the  manner  in  which  IVpe  Benedict  met  the  objection, 
railed  to  the  introduction  of  the  Marriage  Law»  of  the  Council  of  Trent.  He 
issued  a  quasi  "Provida"  decree  which  decreed  that  the  above  rule:— 

(»)     Did  not  apply  at  all  to   Protestants; 

(b)  That  conwquently  it  could  not  apply  to  the  marriage  of  a  Protestant 
with  a  Roman  Catllolic,  a.  in  such  case  it  would  be  interfering  with  the  mar- 
riage of  a  Proteatant,  the  right  to  which  interference  the  civil  power  WM 
not  prepared  to  admit ; 

(c)  Therefore,  in  the  interest  of  the  |,ul peace  and  tranquilitv  mixed 

marriage,  were  permitted. 

There  was  no  req.  Irement  as  to  the  minister  who  should  perform  th< 
marriage  ceremony.  • 

What  Oecrea  Rules. 

33.  If  the  Province  of  Canada  was  at  the  time  of  the  cession  bound 
by  any  treaty,  rights,  or  otherwise,  to  accejit  the  conclusion  of  th.  Roman 
Catholic  Church  on  the  question  of  mnrriaKe,  which  is  not  ndicitted  but 
denied,  it  was  the  above  decree  whidi  bound  it,  when  publicly  proclaimed, 
it  enacts  as  follows; — 

(a)  That  no  decree  of  Rome  affected  the  Protestants  of  Canada; 

(b)  That  as  it  would  affect  them  if  on  marrying  a  Roman  Catholic  the 
decree  in'jrfered  with  free  action  in  this  respect; 

(c)  Therefore,  mixed  marriatjes  were  permitted. 

No  rule  waa  enforced  requiring  the  marriage  to  take  place  in  the  parish 
church,  or  by  the  parish  priest,  or  before  two  or  three  witnesses,  nor  any 
rule  decreeing  any  limitation  as  to  the  particular  church  to  which  the  person 
performing  the  marriage  belonged  or  the  form  of  the  ceremony,  nor  as  to 
the  faith  in  which  the  children  were  to  be  brought  ■•.i>. 

Home  reserved  to  herself  the  power  to  modify  and  vary  the  Triden- 
tine  decree  so  as  to  answer,  according  to  the  opinion  of  Home,  the  require- 
ments of  the  country  into  which  it  was  being  introduced,  at  the  date  of  itr 
promulgation. 

.lust  as  dispensations  validating  mixed  marriages  were  granted  in 
Russia  in  1780,  in  Ireland  in  1785,  in  Hungary  and  Transylvania  in  1841  in 
Russian  Poland  in  1844,  in  Georgia  in  Asia  in  1845,  in  Basle  in  Switzerland 
in  1890  and  from  time  to  time  in  various  parts  of  what  is  now  the  German 
Empire. 
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Tho  8.n.dlctln.  AS.ct«  th<  N<  lenwr,. 
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tlic 
uililiT  till'  nhovv 
anil  tlic  liiity,  tlip  , 
rp.idiuK  tJivcn  to  a 
rest  ictimi  (•oviTml  h.v  tlic 

it    i«    imnmti.rial    wlirthe 
a  "bull,"   a   "ilw.ei', 


T™„r,.  ,l!.!.r'M."'u',"'  """.!'"'■    "':""'"'  """  ""■'"'  ""■  l"l'"l""-  "t  tl...  V« 

ae,...n.,v,,..L:;:,.;';;:-,:;,::.:^r;;;- ;:;":' .'-r-^e 

-    I'.p.    M.  iM.lMt   .\l\      l.,ii    v,vir»  ,iK„  ar,.   mud ro   n,.,.,l,Ml   now   tban 

nr,.un,«tan,.,.,.  „|,|,r„v,.,l  am]  „,l„|,„.,l  l,y  ,l,„  ,.c,.|o,i«,t>cs 
■■it.zens  of  the  ,-ou„try.  ,l,„ul.l  l„.  abrofato,!  by  a  forced 

'"' '  "'  "  »ul"«'qupnt  piTio.l  and  against  the 

I'xii'lition  as  to  "|,la.-e  or  region." 

tin.    utteraiu-o     „f     the      Poi.e      i,      call- a 

11     ,    ..  "edict,"   a   "declaration,"   a   "nromutimtiim" 

to-dav  :t;    .:;h".r""  "^   "'"""""   °"    >""'^    '"■'    """aLe T^e  L, 

who  determ  ned  the  question   rai»ed   in  the  n.anner  he  judged  Mroner  Zd 

pro,,ou„d..d  .t  for  the  action  „,  those  to  he  atfected  by  it,  »-he  .cceXl  i" 

The  Oemun  Provld*. 

3.-.  That  this  mode  of  dealing  with  the  Council  of  Trent  i.  not  unioue 
..  .1,  ,o„s,r..ed  from  what  ha»  recently  taken  place  in  GerTany  Therl^h! 
mtc,...„n  ,0  introduce  the  Ta„,et,i  decree  met' with  much  di  a'ppri  7  In 
ntlr"'";  "  'T"  ""'  ""'  '""'"'  '»'""■  "«  "P-vida."  T  wil,  b° 

rrz:r;x::;:rr::^ii''rr^^'i--r"' '" 

What  Doea  Borne  Now  Claim? 

36.     Let    us    ;on,ider    the    exact    terms    of    those     portions      of      the 
decree  of  the  Council  of  Trent  with  which  we  have  to  del     »n^  ho      .! 
were  and  are  being  enlarged  so  far  as  Canad!  is  concerned  " 

(a)     In  the  year  1.583,  the  decree  of  th- Council  ofTre-t  ...       i.-       .,. 
reformation  of  marriage  ■ '  was  pas.,ed.  '      '°"'='"°«  "" 


Borne  Can  Destroy  Matrimony. 

(b)     The  immense  power  claimed  then  by  Home  is  seen  fmm  th.  .  i 
lowing  clause  24  of  the  8th  Session  of  the  CoLcih  '"'" 

1.? 


"If  .,iy  Ml..  ,houl,l  ..y  ihut  till.  Cliur.  Ii  .•ool.l  not  conitltut..  lmp«dimeDta 
dMtrnjrliiK  D..triii>,.i.j-,  or  lh.t  tht  Chi.r.h  ha.  frr„|  in  ,„  con.tllutlnif  imnMli. 
in«nf   deitro.ving  mitrlmony.  l»t  him  \,t  anmhenm." 

\  at  an  i„t.rf..ren,»  will,  „ur  C.n.tilutioal  Tli«  attempt  of  .  foreign 
POVV.T  ,  ,nt,.rf,.r..  in  tli,.  K.iv,.,nm..nt  of  „ur  lan.l  bv  r..p,.alinK  our  lawa 
an.l  ,«,i  „  ,|„ul,t  u|...M  our  l,.«i.l„ti.ni  mu»t  he  pn,in|.tlv  an.l  boldly  met 
hy   <'UT  iiiti'r.lirt.  ■  ' 


Tht  Tamttil. 

•'"■     ''"'''''   d..or«.,.'iill.-.ltl riini,'t.,i,"i«  i-irtinllv  (|uot.-d  in  the   "Ne 

Temere"  decree,  but  the  eariier  portion  i>  omitte.i,  on.!  there),.,,,  the  rea- 
■on  for  the  name  ,loe«  not  appear.  yu,itiuK  from  th,.  e.litio,,  „f  the  decree, 
of  the  C„un..ii  of  Trent  |.ul.li,he.l  i„  llill,  1„.  Ver.l„,,en  „f  Antwerp  we 
And  that  a  portion  of  the  iimitte.i  clause  rea.ls  m  f„il„wa:_ 

"Tametai  dubitandum  n.m  e.t,  clan,le.tina  matrimonia,  lil.ero  contra- 
hent.um  con»en80  facta  rata  et  vera  e»>e  matrin.onia,  qua,„.liu  Eccleaia 
«»  irrlta  non  fecit;  et  proinde  jure  ilamnaedi  «int  illi,  ut  cos  Sanctn 
Bynodus  anathe.nare  daninnt,  qui  ea  vra  nc  -ata  e«»e  negant,  quique  /alio 
•fflrmant,  matrimonia  a   Olii,   f„,„iii„»   .i„,.  ,,„„,,„.„   ,,„„,„,„,„   ,„„i„„,. 

n.fpT'"  '"""""  ""  """  ""  '"'•'•'  '■"■""  l"""*"^  "ihilominn,  Sancta 
Dei  Eccleaia  ex  juat.aaimia  cau»i,  ilia  semper  detestata  est  at-iue  probibuit." 

Which  is  thus  translated: — 

''Although  it  is  not  to  he  doubte,!  that  clandestine  marriages,  made  by 
the  free  consent  of  the  contracting  ,.«rtie»  are  valid  and  true  as  long  a. 
the  Church  ha.  not  made  them  iavali.l;  „„d  (although)  they  are  to  be 
rightly  con.  e,nned,  even  a,  the  Holy  Synod  condemn.  an,l  anathematise, 
them,  who  deny  that  they  (clandestine  marriage)  are  true  an,l  valid,  and 
who  falsely  affirm  that  marri,,..  contracted  by  children  without  the 
eonsent  of  the.r  parents  are  invali.l,  and  that  parents  can  n.ake  them  valid 

always  abhorred   and   prohibited  them." 

This  o,nitte,l  clause  an.j.ly  corroborate,  the  ,.„„,.lusi„n  arrived  at,  a. 
t..  the  state  of  the  .narriage  law  before  the  passing  of  the  Tamet.i  decree. 
rh,s  clause  of  the  decree  states  that  it  cannot  be  .loubted  that  a  .o  called 
clandestine  marnage  entered  into  with  the  free  consent  of  the  contracting 
parties  ,s  a  true  and  lawful  marriage. 

.Is.  .%•„„  irt  us  see  to  what  extent  the  Council  of  Trent  interfered  with 
these  so.alled  "clandestine,"  but,  heyon.l  ,l„„,„  at  that  period,  lawful 
and  good  .narriages,  and  how  and  where  the  decrees  of  the  Council  were 
to  come  into  for,e.  The  portion  of  this  decree  introduced  into  the  Ne 
Temere  .ifter  the  above  quotation  is  as  follows:- 

"Those  who  shall  attempt  to  contract  marriage  otherwise  than  in  the 
presence  of  the  parish  priest,  or  of  some  other  priest  by  permission  of  the 
».d  parish  priest  or  of  the  ordinary,  and  in  th.  presence  of  two  or  thr« 
witnesses,   them   doth  the  Holy  Synod  render  utterly  incapable  of  thus  eo" 


iFMllDg,  .nd  d«l.rM  .uch  cootrscti  ,oH  •n.t  null,  ■■  br  th.  pmant  dnrM 
it  dMlmrn  thim  void  >nd  annula  thtm." 

Thl.  d«.|«rM  tho  morria^e  to  b»  .  "roolr.ot,"  and  mmW  |.r«vi,lM 
thut  it  Miall  1,,.  Bnt^rcl  into  io  tlie  prwi-nf.  of  L-rrlain  witi,r.,',.,,  „„.,  „f 
wliom  in  to  1,«  tli«  pariali  |,rie.t  or  an  appoln'oi..  Tlila  .Irrrrr  .all.  f„r  an 
<.pcii  and  puWio  ni:,rriaKi..  At  tli..  tim..  IImt^  wurr  man,-  |,ri.,tH  of  tlie 
ITotmtanl  piTiuasion  in  Franop,  in  llollan.l,  In  England,  in  Qermany  .nd 
..lli.r  part,  of  the  world,  Tl,..r<.  wa.  notl.inK  to  ,.,  .„  ,|,e.e  from  Lu.t 
wilnM»e,  und,.r  the  d..,r..e.  It  di.l  not  bind  peraon.  to  .ple.-t  tho  prio.t. 
of  their  own  pemua.ion.  If  it  wa.  a  aaurammit  heforo  the  pa..iaK  of  the 
Council  of  Trent  it  continued  to  l,e  .uih,  and  if  it  wa,  not,  there  wai 
LothiUK  to  make  it  a  .:.  ■:.„„at  under  thii  clau.e.  There  w...  nothioK  to 
require  it  to  talie  pi.  in  a  ehurih.  It  prnvi.led  that  there  ahould  •  > 
the  V  itne.^.es  preaeti     .it  presuribeil. 

■Jll.  It  is  well  that  we  shuuhl  have  in  our  .iiinds  the  two  main  facta—  ) 
the  «impli.Mty  of  the  eontrni't  of  nmrriaue  in  Kurope  before  the  date  of 
the  Council  of  Trent,  1,'!II3:  and  (h)  that  that  Council  ainiplv  nia.lo  pro- 
viaion  for  a  measure  of  publicity  for  the  future. 

How  the  TrldntlM  Skim  Wwt  Into  Poreo. 

40.     This  decree  did  not  proprio  vigore  go  into  force,  as  is  shown  by  the 

"And  lest  these  lo  wholesome  injunctions  be  unknown  to  any,  it 
enjoins  on  all  ordi  .arie.,  that  they,  as  soon  as  they  are  able,  tal<e  care 
that  this  decree  be  published  and  explained  to  the  people  in  every  parish 
church  of  their  respective  dioceses,  and  that  this  be  done  as  often  ai  po.. 
aible  during  the  flrst  year;  and  afterward,  as  often  >s  they  shall  judge 
It  to  be  expedient."  It  decrees,  furthermore,  thai  this  decree  shall  begin 
to  huvi.  effect  in  each  parish  at  the  e- piration  of  thirty  days  to  be  reckoned 
from  the  day  of  its  flrst  publication  made  in  the  said  parish. 

It  is  not  to  begin  to  have  its  effect  in  any  parish  until  the  expiration 
of  thirty  days  from  the  day  of  its  flrst  publication  in  the  said  parish. 

This  decree  was  never  promulgated  in  Knglnnd.  It  was  never  pro- 
mulgated in  most  parts  of  Euro].e.  It  was  never  accepted  in  Prance,  and 
it  was  never  promulgated  in  Quebec.  Therefore  in  Quebec  the  Council  of 
Trent  in  no  way  interfered  with  the  marriage  contract.  The  "clandestine" 
contract  referred  to  in  thi»  decree,  as  undoubtedly  making  a  goo,!  and 
lawful  marriage  continued  so  for  as  the  Tridentine  .lecree  is  concerned. 
Mixed  Clandestine  Marriages  Valid. 

41.  The  measure  of  toleration  permitted  in  the  Roman  Catholic  Church  to 
such  marriages  even  up  to  a  recent  period  is  shown  in  the  following 
extract  from  a  letter  of  the  Roman  Catholic  Archbi.hop  of  Dublin  to  his 
clergy  of  date  the  I'Otli  of  March,  lOOS:— 

"Hitherto,  in  Ireland,  hy  virtue  of  a  Rescript  grunted  by  Pope  Pius  VI. 
in  1-83,  if  a  Catholic  contracted  a  mixed  marriag.-  "clandestinely "—that 
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I.  to  .„,..   I„   ,„..„.„,.,  „,  „   ,„i,.„   „,„  „„„„„i,o,|   r.,r  .....   |,ur, „r  ,.r  ,. 

"'° "'  "■■""■"  «1W' '  ■■'  «   m.r..l.v  ..l,i I,, „  ,|,„„„,   „„, 

«.t,,.      ,..,^.h..    „.„r,„.«e,   Kr.,.,..,„lv    .l„rul   ..,    i,    «„„|,|    |„„  „   ,,...,„,   ,,,„|,i 

;::,,■  ";''-7'  ':"','■"■;:'  r, """ """"■ ""■""«  -" - <<«^ 

['iirtit'H  liu..hiiii<l  .in. I  wif...  "  •* 

,■'''"■  " ''•" '•■■"■"•  "l"'"'l.v  r..f..rr..,l  t„.  w„.  „„  ,|„„1,,   i,„..,„l,.,|   „, 

H  .ul.-tilu...  ii.  .■,„„„|„  t„r  tl,..  ,|,.,.r....  „f  11...  .■„„,„.i|  „f  Tn.Ml. 

Thirt  In  Bill  OlM  Ohurcll. 

^■:.    ....    .1,..    s,„i    .,r    a,.„„.,,     .,.„;.    ,„..     n..    ■r,.,,,..,..    ,i..,.r,,. 

.««    l.ul.h.l...,!    .It    n„„.,,       ,,„    „„.     ,,,,„    „,    x,„,„,„,„.       ,„„       ,    , 

"' '"      '""'"'"       Ar>l,l,i«l.u|,      „f      M„,„r,„|      i,.„„,|      t.;^„„|,,      ^,;       ,.. 

r:"""'"";","'       ">'■'• •"    '<"    '■'•■'l-y    r..«,ir.Ii..K      Mi„.,l      M.irri,.u,...- 

«>.   .hj,   flr.t  ,,  ,l„„   i.   „„.   .„i,..,.,e„,:^-..TI,..r.   i,   hut   „„,   ,.h„„. ,„ 

-..,..n,..„.„  „,„,i,.  „„  „„  ,.„„  ,.,  „„.  „„.„„„  ,,„„„„„  ,.,,„^„,,  ^,,,  _^^|^  .  ■  j^^|« 
nn.l  rl..,»h,.r..  l„it  ,„  .h,.  I.„„iii,i,.„  „,  ,„,„,|„.  „i||  „,,„„„„,  ,„^  „,_,,,■  ,,_^|  ,  ;_ 
l«.n  ,lon,  ,„  c.,,„„„,i„„   „i„,  ,h,  ,vv   ,.,„„„,  ,,„„,„,      Tl,,   ro,,r,..e„,„,ive  ,.f 

th„   c-h„r,.l,.. ailing    „   ...h,.   ,.„,|„,,i„   ,.,,„„.h...   .,,^,.   „„^   ,.|,„^,.,,., 

momUn.  "the  .■..Ihrillf."  |„(,m.,l,  „  ,,„^e  7   ,„  „„„,._ 

No  Dtaptnutlona  But  Exconuiiunlcitloiu, 

"T..II  .v„ur  |>nri.l „.„.  i„  ,„„   „„„„.,   „„„   „,.  „,„   „ 

f.,j..«..op.  for  niixe.l  ,.,arri«KO.  ..  w.  have  ,1„„,  i„  ,i,  ,,.„.     The/o,.,„,„  i„ 

h.  „eiKh  y  r,...„i..  of  ,..„,,,„r,il  a.lvan.ag..  or  m„,„„l  „ff..«i„„,  even  ,).„„^h 
they  threaten  to  «ek  the  --rvi.e,  of  ,  „,i„i„„  of  another  religion,  •■ 

Cathl'lirwr'"';'.  °''°.  """"  '  •'""  """  "'""■  '■  "-""""uniea.ion  again.,  every 
Cathol,,.  „h,.  attempt,  to  1„    ,narrie,l  by  a  I'ro.e.t,int  niini.t.r." 

An,|  „,;.!„  „,  ,  4:-..Un.lo„b,e,lly  ,h«  lay.  down  a,  .n  e..ential  c.,„- 
^.t...n  ..t  .  ,e  d..pen,at,on.  «he  grant,,  that  all  the  ehiMren  born  of  a  mixe.l 
".«rr,.ge  .,.„„  b.  b„,,„ze,l  :,„,|  edncate.l  in  the  Catholic  religion.- 

A  Moat  Important  Ohuge. 

wk-.*'''    7''f  .-^'■'•''''i"''"!'.    '"   hi»  |.,i,toral   letter  of   eh.   leth   March    Vm 

Declaration  «„,  in  vigour,-  t(.„,  expound,  the  change  which  will 
l.owben,adebytheArer,«r.decreeinhi.dioce.e. 

Onco  a  Eomau  OatlioUc  Alwayt.  a  Eoman  C.thoUc. 

.ho„"!hr'l"'  ''  '"■'"'  '"■  """■''  "'"'  ""  ""■  '"H-'Htio"'  of  thi.  decree  Innd 

Inthoul".!"""      T  "',""■"■•  "''•  """  '""°"'«''  '0  "■«  <^«"""-  '     .->. 
e.en  though  they  may  have  later  on  left  her  and  renounced  her  teaching.  •■ 
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Thi  lund  OoafnfMtoB  Oentrtdltti  Pop*  ■•nMUet. 

'•13;— Th»«  pr<wri|>llona  «.,uill)r  bin.1  all  C.tholloi,  rvi'n  wImii  th» 
dMlr.  to  contrart  •i.Minll.  „r  nmrrljiga  wilb  oonC.lhollri.  A^i^r  Iht  publiri. 
Iwn  of  the  .lp.rTO  .\V  Trmrrr,  .loulili  Iutk  ariwn.  Mpn'iall;  In  illornM  Ilka 
.mr.  In  wliuh  tbn  l<.-n.'.llrtini-  DiHrlarathin  »aa  In  lin.iur.  Hut  a  rnent  dnUioa 
of  tlia  Congreuatlnn  of  lh«  Council,  .latra  Frhn.nry  IM,  ll'OS.  haa  .nlvi'.l  thla 
<l,.ubl  In  the  way  wa  hava  Juat  maiitl.>iie.l.  I  „n>«<|u«Dtl7  ml««U  marriagaa  not 
•■onlravt.i.l  In-forc  llii.  |niriali  priml  nni  two  »itnl'aal^a  are  Invalid.  Wa  Inrita 
jroii  to  cllri',1  ihi'  nttrntlon  of  .vour  H.K'k  to  tbla  lrn|iortnnt  jiolnt." 

!*•  Na  Ttmara  Oacraa,  or  "Ilia  Naw  Marrlaga  L»wi." 

44.  And  now  li't  ua  .l,.,>l  with'  tli.^  X,.  •r,.m,Ti.  .I,.,.rae  mora  In  dalail 
AftiT  aonie  (junaral  obaervntiona  tlif  ileirec,  .nllcl  iiuthoritalively  an.l  truly 
•■The  new  marriage  lawa,"  proreeda  to  deal  with  two  aubjecta.  the  one  "eu- 
K«Kemant  or  betrothal"  an.l  tha  other  "marriage."  The  o|ieiliO((  clauaa 
denling  with  marriage  ia  .\o.  3. 

"Ouljr  tboae  marrianea  are  vali.l  nhi.li  are  c-ontrnotcd  liefore  the  pariib 
prieat  or  the  or.linnry  of  i|„  p|„re,  or  a  prieat  dLlogatr,!  by  either  of  theae, 
and  at  leatt  two  witneaaea.  in  ariordauie  with  the  nilea  laid  down  in  the 
following  artiolea.  and  with  the  eaception  mentione.1  under  7  and  8." 

Seventeen  clr  laea  give  the  rulea  and  regulntiona  to  be  obaerved  in  or.lar 
to  the  'lidlty  of  the  marriage. 

Bind  All  FiotaaUnt  Bonun  OathoUca. 

Then  cornea  .ectlon  11  (1):— "The  above  lawa  are  binding  on  all  paraona 

ptileil  In  the  Catholic  (.hureh  and  on  thoaa  who  have  been  converted  to  It 

rom  bereay  or  ichiam    (either  when  either  of  the  latter,  or  the  former,  have 

Hen  away   afterwarda  from  tbe  church)    In  all  caaea  of  betrothal   or'  mar 

I    ?e,"  and 

11.  (2)  "The  aame  lawa  are  binding  also  on  »uch  Cath.jlica.  If  th-y  m 
tract  betrothal  or  marriag,-  with  non  Catholica  l«ptized  or  unhaptijed  even 
after  a  diapenaation  ha«  been  obtained  from  the  imi^diment  mulae  religions 
or  ditparilati^  cvllu,;  unleaa  the  Holy  See  have  decreed  othelfcise  for  tome 
I'artirular  pliice  or  religion,"  and 

11.  (3)  "Xon-Catbolics,  whether  baptized  or  uiroaptized.  who  contract 
among  Ihemaelves  arc  nowhere  bound  to  obaerve  the  Citholic  form  of  be- 
or  marriage." 

Tbe  firat  clause  npidies; — 

(a)  To  all  baptized  Roman  Catholics; 

(b)  To  all  those  who  have  been  converted  lo  Roman  Catholicism  from 
"heresy  and  schism,"  and 

(c)  Even  to  tht.ae  who  s'llmeipient  to  hapti.im  have  fallen  away  after- 
wards from  tbe  church. 


(a)  That  is,  in  iafancy  a  boy  ami  a  girl  baptize.!  in  the  Roman  Catholic 
Cburth  on  arriving  at  years  of  liiscretion  beconie  nn'mbers  of  a  Protestant 
church  and  are  duly  marrie-i  by  a  ProtPstnnt  miniBter  empowere.l  by  law  to 
perform  the  ceremony  of  marriage,  ami  yet.  a9  such  a  marriage,  under  the 
Np  Tenure  dcerei-  iH,  wliure  it  is  in  force,  brought  under  clause  11  (2) 
the  same  ia  invalid,  the  parties  are  living  in  concubinage,  the  children  are 
illegitimate  and  the  clnirch  and  the  civil  law  may  interfere  and  declare  these 
results  with  all  that  flows  therefrom. 

(b)  The  same  result  follows  such  a  marriage  if  not  both,  but  either  one 
of  the  parties  be  bajitized  a  Roman  Catholic  and  thereafter  becomes  a  mem- 
of  a  ProtPHtant  church, 

(c)  The  same  result  follows  such  a  marriage  between  a  Roman  Catholic 
and  a  Protestant. 

(d)  The  same  result  follows  if  an  authorized  Christian  minister  per- 
forms the  ceremony  between  Roman  Catholics.     (See  Apj.endix  A.) 


Some  Besults. 

4  I.     We  have  thesf   results  in  the  above  statement: — 

A  woman  ignorant  of  the  fact  of  her  baptism  as  an  infant  in  the 
Church  of  R(»rnc  is  hroujrlit  u\>  and  becomes  and  is  a  member  of  a  Protestant 
church,  and  is  married  to  one  of  the  same  faith  by  a  duly  authorized  Protestant 
minister  empowered  by  the  State  to  jierform  such  ceremory,  and  she  findt 
many  years  afterwards  that  Rome  says  she  is  under  the  A'e  Temere  decree 
living  in  concubinage  and  her  children  illegitimate. 

A  woman  knowing  that  in  infancy  she  was  baptized  in  the  Roman 
Catholic  Church,  abandons  that  church,  is  converted  to  Protestantism  and 
marries  one  always  a  member  of  a  Protestant  church,  with  a  like  result, 
although  neither  of  the  contracting  parties  at  the  time  uf  marriage  was  de 
facto  a  member  of  the  Roman  Catholic  Church,  but  both  of  them  vvere  members 
of  a  Protestant  church. 

A  member  of  the  Roman  Catholic  Church  is  married  to  a  member  of  a 
Protestant  church  by  a  Protestant  minister  duly  authorized,  with  a  like  result 

The  Members  of  tbe  Protestant  Befonned  Bellglon  Have  Bights. 

Two  members  of  the  Roman  Catholic  Church  are  publicly  married  by 
license  by  a  duly  appointed  minister  in  a  Protestant  Church,  with  a  like 
result. 

4(3.  Tour  Committee  is  encouraged  in  its  work  by  the  conclusion  that, 
notwithstanding  the  claim  of  the  Church  of  Rome  that  there  is  "but  one 
church"  and  that  Rome  is  that  church,  and  that  all  outside  of  it  are 
schismatics  and  heretics,  it  has  been  recognized  by  our  Sovereign  that, 
because  they  (Protestants)  happen  to  be  in  the  majority,  the  Protestant 
church  will  not  be  overiooked,  but  will  receive  the  consideration  which  in 
the  thought  of  many  has  been  in  the  past  awarded  to  the  minority.  Al- 
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thouijli  tlio  oath  takc'u  by  our  Oraoious  Sovereign  King  George  V.  at  Li» 
coroTintioii  must  lie  present  to  the  minds  of  most  of  our  citizens,  it  1» 
tlioualit  that  it  will  not  be  out  of  place  to  repeat  it  here. 

In  answer  to  the  solemn  Jemaml  of  tlie  Archbishop  in  Westminster 
Abbey: — 

"Will  you  solemnly  promise  and  swenr  to  govern  the  people  of  thil 
United  Kingdom  of  Great  Britain  and  Irelanil  and  the  Dominions  thereto 
belonBing  according  to  the  statutes  in  Parliament  agreed  on  and  the  respectlTS 
laws  and  customs  of  the  same?" 

The  King  answered: — 

' '  I  solemnly  promise  so  to  do. " 

And  again  in  answer  to  the  Archbishop: — 

' '  Will  you  to  the  utmost  of  your  power  maintain  the  laws  of  England,  the 
true  profession  of  the  gospel  and  the  Protestant  Heformed  Beligion  established 
by  law?" 

"And  will  you  maintain  and  preserve  inviolably  the  settlement  of  the 
Church  of  England  and  the  doctrine,  worship,  discipline  and  government  thcreoi 
as  by  law  established  in  England?" 

The  King  answered: — 

' '  I  solemnly  promise  so  to  do.  * ' 

It  is  well  to  glance  at  some  sentences  taken  from  the  "Law"  and  "The 
Settlement"  referred  to  in  this  oath.     (See  Appendix  F.) 


Tie  State  of  Tutelage  of  the  Church  of  Rome  in  Canada  at  the  Cession. 

47.  It  must  ever  be  remembered  that  the  authorities  of  the  church  of 
Rome  in  Quebec  from  the  time  of  the  cession,  under  the  pretext  of  their 
ancient  rights  and  privileges,  made  claims  of  the  English  king  that  were 
not  even  asked  from  the  French  king.  It  is  almost  amusing  to  peruse  the 
communications  that  passed  between  the  representatives  of  Rome  and 
the  latter,  showing  to  what  a  state  of  tutelage  he  had  reduced  Rome  in 
Quebec.  At  the  time  of  the  cession  the  king  was  supreme  and  treated 
the  rulers  of  the  Roman  Church  as  children.  He  not  only  claimed  but 
insisted  on  a  supervision  tliat  the  English  king  never  even  asked  for. 

If  anyone  doubts  this  statement  let  him  spend  a  day  in  Ottawa  per- 
using this  correspondence. 

48.  Short  extracts  must  sufflce  to  call  attention  to  the  matter: 

(a)  ilay,  1671. — "  Answers  to  consultations  had  by  the  king  respect- 
ing the  vows  taken  by  the  Congregation  de  Ville  Marie  and  by  Hospi- 
tallers. It  docs  not  appear  that  the  king's  intention  in  granting 
letters  patent  to  these  sisters  was  to  make  real  nuns  of  them.  Accord- 
ing to  all  authorities  and  the  practice  in  the  first  times  of  the  Church 
and  to  the  royal  statutes,  the  liberty  of  the  king's  subjects  belonged 
to  the  king  and  not  to  the  Church.    The  king  can  grant  or  refuse  the 
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founding  of  a  religious  commuoity,  the  privilege  of  assuming  tows," 

etc. 

(b)  1678. — "The  Sovereign  Council  must  endeavor  to  keep  the  clergy 
within  their  sphere;  must  promote  the  establishment  of  fixed  cures 
or  parishes  whenever  the  settlers  demand  them.  The  ordinance  he 
lias  issued  coueerning  tithes  relates  to  matters  devolving  upon  him 
(Fronteiiac)  only  and  he  ought  to  know  that  cures  held  only  during 
()leasure  are  contrary  to  the  canons,  councils  and  laws  of  the  king- 
dom.'* 

((•)  in.Sl. — To  Bishop  of  (^uchfc:  "Has  given  instructions  to 
Duchesiieau  to  inform  him  of  the  king's  intentions  concerning  Church 
matters. ' ' 

(d)  16S2. — "Must  enquire  into  conditions  of  tithes  and  the  building 
of  churches,  for  the  king  does  not  intend  to  continue  to  give  assist- 
ance any  longer." 

(e)  lfi'*4. — "Tlie  king  is  surprised  that  the  T'shop  has  refused  to 
allow  the  Reoollets  to  go  on  missiona  and  therein*  deprive  the  settlers 
the  consolations  of  religion.  Hia  Majesty's  will  is  that  he  so  employ 
them.  The  king  reduces  the  grants  to  parishes  and  will  stop  them 
■entirely  in  three  years.** 

(f)  16s.'. — The  King  to  De  Meules:  "jr.  de  la  Barre  having  failed 
to  settle  questions  of  fixed  parisht*  he  (the  king)  has  accepted  the 
Bishop's  resignation  and  has  had  Abbe  de  Chevrieres  appointed  in 
his    place.'* 

"The  Bisliop-clcct  is  allowed  passage  for  himself  and  suite  of 
twenty  persons  upon  the  vessel. ' ' 

(g)  May  ;U,  171)1. — "Royal  ordinance  authorizing  establishment  of 
Ursuline  nuns  at  Three  Rivers:  Number  of  nuns  limited  to  eight. 
Will  grant  letters  patent  on  being  furnished  with  proof  that  the  fixed 
income  is  sufficient  for  the  support  of  the  establishment." 

(h)  July  r>,  17(t2.— "The  king  permits  the  Bishop  of  (Quebec  to  go  to 
Rome  to  attend  to  the  union  of  abbeys  with  his  bishopric,  which 
union  he    (the  king)   lias  granted  to  him." 

Notp.— There  w;in  a  standing  order  that  no  ecclesiastic  could 
visit  Rome  without  a  license  from  tlie  king  or  governor  and  a  state- 
ment of  the  business  to  be  transacted  there. 

MK  CO  To  Duchi'sneau,  Intendant  (tf  Justice:  "Although  the 
Bishop  is  a  }iood  msui  he  docs  not  hesitate  to  a.ssume  an  amount  of 
authority  far  exceeding  that  which  Bishops  exercise  throughout  the 
Christian  world.  As  the  Bishoii  assumes  too  great  an  authoritv  it 
may  be  well,  by  the  use  of  skilful  expedients,  to  dei>rive  him  of  the 
desire  of  being  present  at  the  Council." 

(I))    17(12.— "The  king  lias  informed  the  Bishop  that  for  the  collec- 
tion   of    tithes    he    must    emj.loy    other    means    than     the     refusal     of 
alisohition  and  of  the  Sacrament  at  Easter." 
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Xoto.— Til'-  Hislio).  Iiiiil  issued  1)11  or'lcr  to  his  iiri.sts  to  r.'fusc 
iilisuUitiim  mill  tlio  Sat'ramcnt  to  tlunc  wlio  had  not  \>iih\  their  tithe. 

<r\  July  I'-',  17(17.— "His  Msijesty  is  iiuitr  williii;.' t-i  continue  the 
arunt  to  the  Hospitiilicrs  of  Muiitroal,  the  Kratiiity  he  has  heretofore 
jiUoweil  them,  but  they  nre  not  to  tiike  nny  vows  to  wear  uniform  or 
assume  the  name  of  Brothers,  ete.  There  are  alroaily  too  many 
rommunities  and  convents  in  Canada.  If  they  do  nut  observe  and 
adhere  strirlly  to  these  conditions  they  are  to  be  dismissed." 

"Considers  that  eonitiiunities  owning  l!ir;:e  estates  should  con- 
tribute for  fortifications." 

(d)  1707.~Letter  from  the  minister  to  the  Vicar  General  of  Canada: 
"In  the  account  T  /ave  the  kinjj  in  relation  to  the  levying  of  tithes 
in  Canada  I  coii'd  not  avoid  iiiforminj.'  His  Majesty  that  one  of  the 
liarish  jiriests  of  thiit  country  uas  s.  j.-'jiudent  as  to  add  to  the  com- 
mandments of  the  lurch  a  seventh  ■■  ■  landmeiit  for  the  payment  of 
tithes;  and  that  he  had  even  made  '  the  subject  of  a  sermon.  ITis 
Majesty  has  commanded  me  to  say  to  you  that  he  desires  you  to 
administer  a  sharp  rebuke  to  the  said  parish  priest  for  having:  so 
abused  his  ministry  in  tliis  matter;  and  you  are  to  warn  him  that 
if  the  like  should  hai>pen  apiin  His  Majesty  will  have  him  pun- 
ished." 

(e)  dune  6,  171IS.— "The  kin;;'s  letter  to  M.  Kandot  shows  that  it  is 
not  Mis  Majesty's  intention  that  the  daujihters  of  the  Coufrregation 
of  the  llospitaliers  should  take  vows.  M.  Kandot  notified  them  to 
that  effect." 

(f)  171-").— The  King  to  the  Bishop  of  Quebec:  "The  king  has  not 
thought  proj.er  to  cancel  the  decree  of  the  council  in  case  of  M.  Ht. 
Pierre  against  Father  Jose|di  inasmuch  as  there  has  been  no  en- 
croachment uj'on  the  ecclesiastical  jurisdiction.  Father  Joseph  was 
wrong  in  refusing,  in  writing,  to  give  absolution  to  Mademoiselle 
de  St.  I'ierre  and  above  all  in  stating  the  cai        of  his  refusal." 

(g)  Xovember  2.^,  174:i. — "A  royal  ordinance  was  issued  concerning 
Canada,  the  most  important  |.rovisions  were:  That  no  religious  com- 
munitv  could  exist  or  be  formed  without  royal  ]>ermission  and  letters 
patent;  that  the  properties  which  such  communities  might  hold  was 
solely  and  exclusively  that  designated  in  the  letters  patent,  and  it 
cou' ]  not  be  added  to  either  by  gift,  purchase  or  otherwise  without 
royal  letters  of  permission.  Notaries  were  forbidden  to  make  or 
receive  for  the  communities  and  holders  in  mortmain  any  deed  of 
sale  or  exchange  donations,  cession  of  money  or  lands,  conveyance 
or  deed,  attesting  the  possession  of  ]>roperty,  etc.,  under  pain  of 
nullity,  etc." 
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The  EngUih  King  la  Forced  to   Interfere. 

50.  The  assumptions,  made  in  ignorance  or  defiance  of  the  true  position 
of  the  Church  of  Rome  in  Canada,  would  ha\e  placed  her  in  a  position  of 
power,  I  jt  permitted  to  the  Protestant  Bishop  and  citizens.  In  matters  of 
religion  the  £on<)uered  sought  to  control  the  conquerors. 

So  persistent  was  the  Konmn  Catholic  Bishop  in  the  exercise  of  power 
not  granted  to  him  that  an  appeal  was  made  to  Lord  Hobart  of  the  Colonial 
Office,  England,  who  replied  to  the  Governor: — 

(a)  "Jt  will  be  highly  proper  that  you  should  signify  to  the  Catholic 
Bishop  the  impropriety  of  his  assuming  new  titles  or  the  exercise  of  any 
additional  jmwers;  and  it  would  be  right  that  you  should  intimate  to  him 
that  no  express  orders  have  been  issued  upon  the  subject,  iv  is  expected 
that  if  any  such  (titles  or  powers)  bad  recently  been  taken  up  that  they 
should  not  be  persevered  in." 

(b)  The  Governor  instructed  his  Attorney-General  to  confer  with  the 
Roman  Catholic  authorif  -,  and  he  met  Coadjutor  Bishop  Plessis  and 
stated  to  him:  — 

"My  principle  is  this,  I  would  not  interfere  with  you  in  concerns 
purely  spiritual,  but  in  all  that  is  temporal  or  'mixed'  I  would  subject 
you  to  the  King's  authority." 

(c)  The  conversation  found  in  the  Canadian  arch-ves  proceeds  as 
follows: — 

Attorney-GeneraJ— "  The  statute  of  the  1st  of  Eliz,,  Cap.  1,  made  for 
Dominions  which  the  Crown  then  had  or  might  hereafter  acquire,  explains 
what  I  mean:  It  is  that  the  Bishop  has  no  power." 

(d)  Plessis— "I  knowthelstofEliz.,  but,  T  confess,  I  did  not  know  that 
it  was  extended  to  the  Dominioi  s  which  the  Crown  might  hereafter 
acquire." 

(e)  Attorney-General— "It  certainly  is.  It  was  made  at  a  time  when  Eng- 
land had  most  reason  to  be  dissatisfied  with  the  Roman  Catholic  religion, 
immediately  after  the  death  of  Ma-y.  It  provided  for  the  emancipation  of 
all  English  subjects  from  the  papal  power  in  all  times  and  places." 

(f)  Plessis — "Our  general  Cb  irch  Government  is  aristocratic  but  the 
Government  of  a  Bishop  is  monarchical.  He  has  the  power  of  enacting 
rcglements  which  must  be  obeyed.  You  will  not  probably  at^  nit  this 
position. 

(g)  Attorney-General— "The  power  of  a  Bishop  extends  to  a  forcing  by 
his  reglemens  the  general  principles  of  Government  adopted  by  the  Church. 
He  cannot  legislate,  he  can  only  enforce  obedience  to  what  is  already 
enacted,  to  the  canons  and  to  the  municipal  laws  of  the  country.   " 


What  is  the  EfEect  of  the  ClvU  Code. 

51.     Oneof  the  Recitals  to  the  Act  for  the  Codification  of  the  Civil  Law, 
C.S.L.C,  C.2,  is  as  foIloTv-^;     "Whereas  the  law=  of  Lower  Caua  .u  in  civil 
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"  Marriage     must      he 

ri'i'ojfnized     by     law." 

"openly."     with     its 

furtlicr      ttiat      iu      tbe 

wciril  used  in  place  of  "openly' 


officer 
128  i 
Servt' 


matters  arc  mainly  tliose  wliicli  at  the  time  of  tlie  cession  were  in  force  ia 
that  jiart  of  France  then  jroverned  by  the  custom  of  Paris,  modified  by 
Trovincial  Statutes  or  by  the  introduction  of  parts  of  the  law  of  England 
in  peculiar  cases."  It  is  out  of  this  material  that  the  commissioners  are 
instructed  to  pre|iare  two  Codes,  the  one,  tlie  Code  of  Civil  Procedure, 
and  the  other  to  be  called  "The  Civil  Code  of  Lower  Canada."  The  five 
clauses  of  this  Code  on  the  subject  of  niurriajc.  which  take  the  place  of  all 
preeediii}f  laws,  statutes  or  customs  and  absolutely  replace  them,  are  12S, 
63,  l:!tt,  127  and  161.     Clause  12S  is  as  follows: 

solemnized      ojienly     by      a      competent 
Observe     tliat     the     word     in     article 

ordinary     W(ll     known     meaning.         Ob- 
French      version      of     this      clause      the 

'  is  "publiquement. "  So  that  two  oppor- 
tunities were  afforded  to  introduce  the  word  "clandestinely,"  with  all 
that  is  sou^iht  now  to  be  covi-red  by  it,  and  this  word  was  rejected.  If 
these  law  f»f  marriajje  were  intended  only  for  Roman  Catholics,  and  it 
was  thoujnii  proper  that  the  ])eculiar  re;,'ulrttion  covered  by  this  technical 
term  should  be  introduced,  tlien  the  word,  with  what  it  covered,  might 
Iiave  been  used;  but  as  these  laws  were  for  Protestants  as  well,  it  be- 
came proper  by  the  use  of  one  word  for  all,  to  provide  for  what  the  law 
cared  for  and  sought  to  protect — an  open  or  public  marria;^e,  in  place  of 
introducing  the  tedniical  term  with  what  it  is  iiow  said  by  some  Hoinan 
Catholics  to  cover,  for  the  one  class,  and  the  well  known  word  "openly"  for 
all  others.  When  language  is  so  plain  it  shouhl  be  unnecessary,  and  is  pos- 
sibly improjier,  to  look  for  other  legislation  to  explain,  but  it 
may  be  well  to  bear  in  mind  that: 

.">;t.  Article  12S  in  borrowed  from  Article  Kt-";  of  the  Code  XapoleoQ, 
which  provides: — 

"The  marriage  shall  be  cielirated  publicly  before  the  civil  utb.er  of 
tlie  domicile  cf  one  of  the  two  parties,"  and  the  comment  upon  this  is:— 
"Clandestinity  or  non-publicity  of  marriage  does  not  result  ne'-essurily  from 
the  fact  of  the  celebration  out  of  the  town  hull." 


The    town    hall    for    this    ]iur| 
the  Church  at  present. 

54.     Clause  6Ii   is  as  follows:  — 
"Tlie  marriage  is  solemnized  at  the  |ii 


iccupied    the    same    po^i^ion 


does 


'  nf  the  donitcile  of  one  or  other 


of   the   parties;    if  solemnized   elsewhere   the   peisuii   olliciating   is   obliged 
to  \erify  and  ascertain  the  identity  of  the  jiarties." 

This  iloes  not  retpiire  that  the  marriage  should  be  in  the  ihurch, 
nor  in  the  place  (»f  domicile  of  either  of  tli''  parties.  How  completely  this 
Jic^iatives    the    Roman    Catholic    thought    to-tlay    a**    to    "Clandestine"    mar- 


"All  i.rii-Hts,  rpi'torH,  ministers  and  other  olHrers  a  'ized  by  law 
to  kee|i  recintere  o(  ai-t»  of  civil  status,  are  comi.etent  to  aolemnize 
marriage. ' ' 

"But  none  of  tlie  oHicera  thus  iiuthorizcil  .'an  be  compeDed  tu solemnize 
a  marrisKe  to  wlii.li  any  impediment  exists  aerordinj!  to  the  dottrine  and 
belief  of  his  reliKion,  and  the  disi-i|.line  of  the  ohureh  to  which  he  belongs." 

All  funi-tionarics  authorized  hv  law,  no  matter  what  their  ereed,  or, 
without  B  ireed,  can  solemnize  marriajte,  without  restriction  as  to  the 
religious  belief  or  non-belief  of  th.  ;iiirties,  outsiile  the  church,  and  without 
restriction  ns  to  the  localit.v  where  tl.e  ceremony  is  performed.  A  reasonable 
clause  is  introduced  to  save  the  conscience  of  the  ollicer  who  considers  an 
impediment  to  the  marriage  eiists,  but  which  places  no  bar  in  the  way 
of  the  parties,  who  may  select  another  officer,  to  whom  the  impediment  is 
unknown,  to  solemnize  the  marriage. 

56.  The  final  clause  of  the  Brst  chapter,  which  deals  with  the  qualities 
aad  conditions  necessary  for  contracting  marriage  is  127. 

"The  other  impediments  recognized  according  to  the  different  religious 
perroasioM,  as  residting  from  relationship  or  affinity  or  from  other  causes, 
remain  sub,iect  to  the  rules  hitherto  followed  in  the  different  churches  and 
religions  communities. 

The  right,  likewise,  of  granting  dispensations  from  such  impedimenta 
appertains,  as  heretofore,  to  those  who  have  hitherto  en,ioyed  it. 

Three  observations  may  be  made  on  this  article':  (a)  taking  the 
usual  rule  of  construction,  th.  words  "from  other  causes"  would  be 
limited  by  the  class  of  matter  which  is  being  dealt  with  in  the  12  preceding 
clauses;  (b)  No  fresh  impedin;"nt  could  be  introduced,  as  the  reference  is 
"to  the  rules  hitherto  followed,"  and  (c)   No  matter  can  be  presented  as 

''°  .'"J"?'""*"'  '"^''''  '*  '''''™  "P  ""^  =°'^'^'^  ^y  ""'''  articles  of  the  Code 
and  120.  Here  impediments  supposed  or  real  are  taken  up  and 
and  cannot  be  reimposed  by  a  church  or  otherwise.  The 
parties  following  out  these  regulations  of  the  Code  are  then  brought  under 
clause  161. 

"When  the  parties  are  in  possession  of  the  status,  that  is  when  they 
have  lived  together  as  man  and  wife  publicly,  and  the  certificate  of  their 
marriage  is  produced,  they  cannot  demand  the  nullity  of  such  act." 

57.  No  judge  in  the  Province  of  Quebec  who  has  dealt  with  the  question 
of  marriage  in  that  Province  has  covered  so  fully  the  ground  as  did  Mr 
Justice  Archibald  in  the  case  of  Delpit  v.  Cot#  already  referred  to. 

It  is  well  that  the  conclusions  given  by  him  on  this  "subject,  which  he  has 
so  learnedly  elaborated,  should  be  carefully  considered.  They  are  as 
follows: — 

"  (a)  Considering  that  there  exists  in  this  Province  no  established 
Church,  but  that  all  denominations  of  Christians  are  perfectly  free 
and  equal; 


as  12 
dealt  with, 


.■.^".'''^'■'°°''''"'"*  ""'  ™'  ''"■  "'"""K  ">  '"'""g'  "a.  enacted 
without  ref.re„e<.  to  tl.e  religiou.  belief,  of  .„y  ,«,tio„  of  the  popul.. 
tion  but  a.  a  jjenoral  law  to  B«„re  the  publicity  of  marriage,  aod  th. 
authenticity  of  its  proof;  s  ,  »  o  m, 

"(d)  Conridering  that  neither  the  Code,  nor  the  juthority  of  Eng- 
tand  .mce  the  ce„ion  of  thi.  country,  nor  of  thi.  country  under  th. 
French  regime,  required  any  religion,  ceremony  a.  an  e«»ntial  of  th, 
validity  of  the  marriage; 

.•  "}"{■  P"''''"'"*  "■"  marriage  i.  a  civil  contract,  the  obliga- 
tion  of  which,  however,  ha»,  with  mo.l  Chri.tlan  nation,,  been  reinfor«d 
Ijy  considerations  relating  to  religion; 

"(f)  <'"n»iJ"in<(  that  in  the  interpretation  of  any  law  relating 
to  marriage,  every  presumption  must  tend  toward,  the  validity  of 
marriage;  ' 

"(S)  Considering  that  article,  128  and  129  of  the  Civil  Code 
r«luire  that  marriage  be  solemnized  publicly  and  before  a  competent 
ofBcer,  an,l  that  all  person,  aulhorijed  to  keep  regi.ter.  of  civil  ,t«tu. 
are  competent  olBcer,,  and  that  the  literal  internretation  of  thew 
'llimiff-™         ""'"'''"    '"^    ""■"»""»    »"'•'>    ««    ">«    set    up    by    th. 

"(h)  Con,idering  that  there  is  no  ground  to  limit  the  general 
application  of  the  article,  in  question,  except  such  as  would  be  based 
upon  the  supposition  that  the  law  intended  to  confer  upon  the  partienlar 
religiou.  bodies  -„  obligatory  jurisdiction  over  their  members,  which  i. 
absolutely  contrary  to  the  complete  freedom  of  religiou,  profeMion 
prevailing  in  this  country; 

"(i)  I'onsidering,  therefore,  that  the  said  Rev.  W.  S  Barnes  waa 
not  an  incompetent  officer  to  receive  the  consent  of  the  parties  to  th, 
marriage  in  question ; 

"  (j)  Considering  that  at  the  cession  of  tins  country  the  functions 
of  all  courts  in  previous  existence  absolutelv  ceaw.l  and  determined 
and  could  not  be  revived  or  reestablished  without  the  expression  of 
the  will  ot  the  new  sovereignity; 

"(k)  Considering  that  since  the  said  cession  the  new  sovereign 
authority  hns  never  constituted  any  eccle.flastic.il  court  in  this  countiy 
and  that  no  such  court  has  existed,  or  does  exist  therein; 

"  (I)     Considerinsr  that  all  the  different  religiou..  ■  r-anizationa  in 
this  country  are  purely  voluntary  associations,  free, a  .d  independent  of 
the  State  with  regar,!  to  all  matters  of  faith  and  doctrine,  but  having 
no  coercive  jurisdiction  over  any  of  their  members; 
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"  (m)  ('iinHiiiiTiiiK  tlint  n^-tiuiis  r'or  nnniilnifnt  (»f  iiiarriiine  are 
civil  nctions,  arnl  are  spMially  "oiiHileii  to  the  roiirta  of  civil  jurisdiction; 

"(ri)  Cor  McrinfT,  therefore,  the  decree  of  the  ecclesiastical 
authority,  jileaili-'l  liy  the  plaintilf,  ns  ))t'in({  null  ani)  vojil  an*)  of  no 
le^aJ  efftrt ; 

"(u)  ConBiilerinjf  plaintiff's  actttin  wholly  unfmmdfil  ami  de- 
feiniaiit's  tk'iiiiirrcr  wpII  fmiinlud,  iliitli  maintain  sai>l  demurrer,  aod 
disntisH   pliiintifT's  ai-tiun   with    costs." 

r>s.  The  i-nne  of  Durochi'r  v.  Di-^'re,  K-J.tJ.  20,  C,8.  4.>6,  must 
not  be  passed  over.  Tt  is  governed  by  article  133  of  the 
code.  * '  A  marriage  solemnized  out  of  Lower  Canada  between 
two  persons,  eithi-r  or  both  of  wliom  are  subject  to  ita  laws,  is 
valid,  if  HdU'iuni/i'd  iici-oi'ding  to  th**  t'ornialities  of  tlio  jdaco  where  it  is 
lierfoniii'd,  j-rovidtMl.  that  the  jiarticH  diii  nut  }io  there  with  the  intention 
of  evading  the  law."  There  was  no  dcubt  but  liiat  the  partit'S  in  that 
case  knowingly  r.nd  purposely  evaded  the  law,  and  ao  Mr.  Justice  Curran 
thus  disposes  of  the  case:  "It  would  be  out  of  place  to  enter  into  a  purely 
academic  discussion  when  the  facts  are  so  simple  and  the  proof  so  patent, 
riaintiflf  and  Defendant  left  the  Province  for  the  purpose  of  evading  the 
marriage  law.  This  marriage  was  null  and  void  under  Article  135  of  the 
Civil  Code  independently  of  all  other  considerations." 

Mr.  Justice  Leniieux,  however,  took  occasion  to  go  into  many  other 
matters,  in  respect  of  which  his  opinion  was  merely  obiter  dictum  and 
not  binding.  It  was  a  criticism  of  the  judgment  of  Mr.  Justice  Archibald 
above  nf erred  to.  Mention  of  it  is  here  made,  as  it  illustrates  the  method 
in  which  the  Roman  Catholic  authorities  deal  with  the  question.  The  code 
IS  not  accepted  and  read,  giving  its  words  the  meaning  usually  attributed  to 
such  language.  A  forced  meaning,  so  as  to  cover  the  ancient  customs  and 
the  Tridentine  regulations,  is  introduced  into  the  simple  clauses  above 
referred  to.  Strange  to  say  the  standard  of  the  Council  of  Trent  and  not 
the  Benedictine  declaration  is  considered  as  ruling.  It  shows  the  danger 
of  departing  from  the  plain,  simple  express  language  of  the  Civil  Code  or  of 
the  B.  N.  A.  Act  when  it  lands  such  well  known  French  judges  as  Judges 
Lemieux,  Jott6  and  Oirouard,  on  the  troubled  sea  of  ancient  customs,  Tri- 
dentine, Laterau,  Benedictine  and  Xe  Temere  decrees,  with  all  the  doubts,  un- 
certainties and  diverse  conclusions  introduced  into  a  subject  where,  above  all, 
doubt  should  be  removed  and  certainty  should  prevail.  Matters  that  were 
supposed  to  have  been  settled  are  now  ojicned  up  afresh.  A  new  decree 
is  sought  to  be  introduced  .vhich  is  to  qualify  the  Civil  and  Ecclesiastical 
law. 

50.  The  B.  N.  A.  Act  is  displaced,  and  each  citizen  of  the  Dominion 
may  have  at  his  peril  to  ascertain  and  to  answer,  before  entering  into  the 
state  of  matrimony,  most  intricate  questions  un  the  law  of  marriage,  un- 
settled by  the  new  method  of  fanciful  interpretation,  such  as: — 
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Unsettled  Qiieitloni  OalUnK  for  Leglilttion. 


iiih'il  ..f  Tniit  ill  fuR'c  in  Canada f 
viifor.')  witlinut  i-romulgationl 


of  Hcn.-.li.'t   MV.   1 
ri    fnr.i'?      Wliv    not 


J.  ro- 
ll II 


in)      Is  til.'  .If.T.-.-  of  til.'  ' 
(It)     Is  it  in  force  ipropri 
{(')     What  in  itM  mciiiiinuT 
(<l)     W»n  it  ov.T  rid.kii   when  the  dii-r 
mulfjatt'd.' 

(e)  Over   nliiit   part    of   Cfina.la   Ih    tlmt 
Canailu! 

(f)  What  19  its  offivt  ts  to  Prntestniit*. 

(K)  Docs  the  irn're  fact  of  infant  l.aptism  mako  n  p.r«nn  forcvor  a 
Roninn  Catholi.'  aB  is  tlie  rule  now  soiiKht  to  he  laid  druvn;  or, 

(h)  Must  there  he  an  n.Idition  to  infant  baptism  of  the  seven-yenr  period 
ot  oontinmince  in  the  iimnaii  (-'iitholi.-  Cluinh,  an  under  the  other  rule? 

(i)     What  is  the  position  of  Roman  Catholics  converted  to  Prote-tantisrat 

(j^  For  the  purpose  of  marriage  are  they  to  he  considere-l  Roman 
Catholi.  s,  and  on  inarryin(|r  a  Protestant  would  it  he  considered  a  mixed 
marriage  with  all  the  results  flowing  from  iti 

(k)  Could  Protestant  ministers  marry  Roman  Catholics  or  are  they 
debarred  from  marrying  a  Protestant  to  a  Roman  Catholii',  and  would  such 
marriage  be  invalid  ? 

(1)  I»  the  \e  Temere  decree  in  force  in  Canada,  jnd  if  so  does  it 
abrogate  the  Lateran,  Tridentine  and  Benedictine  LK-i-Iurations,  and  if  so 
to  what  extent  ? 

These  with  other  intricate  unsolved  questions,  which  answered  in  one  way 
made  the  marriage  invalid,  are  being  constantly  raised, 

Vour  Committee  need  not  deal  further  with  thi>4  phase  of  tiie  matter 
than  by  giving  tne  following  extract  from  the  Bull  "Provida."  issued 
on  January  18th,  1906,  wherein  the  Pope  deplores  "the  greatest  diversity 
and  dissimilarity  of  law"  in  the  region  there  dealt  with. 

Doubts,  Diversity,  Perplexity,  Quarrels. 

Extract  from  Provida  Dechef:. 

60.  "Nevertheless,  as  happens  in  all  human  affairs,  it  bus  occur- 
red in  jilaces,  especially  in  the  German  Empire,  thit  certain  grave  and 
inconvenient  results  were  connected  with  the  aforesaid  law,  due  to  the 
lamentable  and  widespread  diviaio^  in  religion,  and  the  daily  incrensing 
intercourse  of  Catholics  with  heretics.  Namely,  since  it  was  the  inten- 
tion of  the  Fathers  of  the  Council  that  the  det-rce  Tametsi  would  not 
have  binding  force  until  it  had  been  officially  promulgated  in  each 
parish;  since,  concerning  many  places,  it  is  doubtful  whether  this 
i'  promulgation  has  been  made;  since  it  is  frequently  uncertain  whether  tha 
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law  ..f  ||„.  r.iiMi'il  j>  likcwU^  i.hli„nt„ry  u|...ti  non Cutiiolii-n  dwelJinf 
in  tills  or  tlint  |il.i,»;  tliH  grontnt  ,li\er»ily  nnd  diolmllarit;  of  law 
Ki  a  rmilt  haa  iiriwii  in  mjinv  l.i.'niitirii  nf  tin-  (Icrman  Kmpiri- - 
iihereforo  vpry  many  an'l  .limiult  c|UMli..n«  linw  ipriinK  up  which  hava 
fri'i|iii'ntli-  pnii«e.l  |«Tplexilv  in  tlii-  min.U  of  ju.lue..  a  certain  Irrever- 
ence for  law  niiionif  the  faithful,  and  perpetual  quarrels  and  iQcrinilna- 
tionii  amonjf  non-CatholirK, " 

61.  How  i'<,Nipli'X  oompiin-l  with  the  .imple  law  which  uamet  oertaio 
perioni,  the  iniiiiaten  of  the  niri.,ui.  reliKioua  bodies,  its  omeeri,  who  are 
erapower.-.l  on  .■vrtiiin  r.-ulations  l..-inK  lorapli.d  with  to  perform  the  niurrin|i.i 
ceremony  l)etween  persona  of  all  relinious  creeds  according  to  their  choice  of 
•uch  omcinl.  an<l  therehy  u'ne  them  the  status  of  marriiine,  leaving  it  to  them 
to  seek  such  further  sacrnmentul  addition  us  was  pleasing  to  them,  nud  not 
interfering  with  the  power  of  the  church  to  which  they  may  Iwlong  to  admin 
later  such  ecclesiastical  censure  as  its  reasnnahle  rules  m.iy  permit  it  to 
administer,  without  interfering  with  the  status  of  marriage,  as  to  which  tlie 
•talutory  law  of  the  land  li  lupreme, 

OIMmm  Must  Not  Ba  DtpiriTed  of  tlit  Frtodom  Olven  by  the  L»w  of  tho 
Land. 

62.  The  .  ivil  and  religious  liberty  suj. posed  to  lie  awarded  to  everv 
citizen  of  the  Dominion  us  an  innlieuable  aud  priceless  heritaire— our  birth- 
right—must not  be  taken  awny  or  Impaired.  The  church  may  advise,  she 
may  persuaile,  liut  she  must  not  coerce.  Freedom  in  such  matters  us  tlie 
selection  of  husband  or  wife  must  not  be  controlled  by  Inquisitorlol  punish- 
ments. A  bar  must  not  be  placed  in  respect  of  matrimonial  alliances, 
because  only  of  the  difference  of  manner  in  which  the  same  (iod  is 
worshipped.  The  large  freedom  which  Rome  demands  in  matters  of 
religion,  and  which  Is  awarded  to  her  In  Canada,  must  teach  her  a 
spirit  of  toleration,  and  lead  her  to  permit  freedom  to  others.  She 
must  show  by  her  spirit  and  her  actions  that  she  is  "Catholic,"  not 
only  In  name  but  in  renlity.  she  must  not  seek  to  exercise  the  power  by 
which  she  claims  to  exclude  from  heaven  or  otherwise  to  punish 
h  member  of  her  body  because  the  Individual  is  sufficiently  Catholic 
to  desire  union  with  a  Christian  who  serves  Cod  in  a  more  -simple 
form  of  worship.  She  niusl  be  Catholic  enough  to  recognize  that  she  is 
not  the  only  church,  and  must  not  claim  that  outside  of  her  all  others  are 
schismatics  and  I'Tetlcs.  She  must  not  introduce  into  the  question  of  mnr- 
Tiage,  the  unreasonable  and  un-Catholic  assuption  that  because 
0  balie  is  baptized  by  one  of  her  ].riests,  such  infant  is  therehy 
forever  di'iirivod  of  its  freedom  In  making  free  choice  In  mar- 
riage— that  there  ever  accompanies  such  marriage  the  requirement 
that  the  children  are  to  be  brought  up  in  the  Romuu  Catholic  church,  with  all 
the  llmitatlona  fh:il  surn.uuded  the  paicnts.  This  state  of  bondage  should 
not  be  ].ermitteil  in  a  lice  land.  Xor  should  it  he  tolerated  thit  when  a 
I'rotestiuit  marries  a   Homau  Catholic   according  to  the  regulations  Bet  forth 
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.11  til,.  Iiwil  «„„tr,i..,n,  „f  tl„.  1.1.1,1,  tl,,.  R„„,„„  (■),„,,.).  ,1,  it.  |,ri,.,i,  .honld 
!„■  lit   l,l„Tl.v  t„  „.„.rt   tlint   „i,li   m,irri,itf„   i,  ill,.«„l,  that   tho  parti™  .» 

r.v.riK  1,1  .■,„i,.ul,i,i,n;,.  .111.1  tl.,.  .Iiil.lr ,r,.  ill,.„iti„.atP,     X„  („r|„r,.  „(  ,i„ 

.,i,|ul.iti,.n   .■„„l,l    „„„„    k V    „rtM,,,    ,    ,,|,„„„    „„ „    „,,,„    .,_^.|^   ^^_   ____ 

wHrrHtit,..!  ,'hHrw,'. 

Il:i.     T„„  ...u.'l.  .tr,.»..  ,-.i,i,i„t   I,,.  Ini.l   uimii   tli,.   fii.-t   that    in   tl...  ,.„„., 
wh.r,.  „v,T»l.,.l.n„.„l,.  ,li,.„rrou.  ri..ults  hnv,.  Mlow,,!.  in  tl...  br,.nkini(  up  of 

fnm.ljr    l.f,.    tl.r,.uBh   ,...,.|,..i,..tl,.„l    i„t,.rf,.,«„.,.,   ,(„.   ,.,.„,. y    |,„,|    „.„„    ,|„|j, 

perf„rn.c.i  in  ™,.l,  ,.„„,  l,y  ,h,.  ,|„|j,  a„.r„ii„,l  „,n,.i„l  „f  ,|,,  HtntL. 


Tli>  luiUn  Criminal  Oodt. 


'14.      1.1  Italy  it  Wiis  t'fj.in.l  .., 
('ri...in.il  t.'iiii,.;  — 


.ir.v  t 1.1  tl...  f.i 


..\vii.;(  ,-liH.M(..  fc,  the 


(■|a..,o    17-      -Any    n.ini,trr   wh,,.    in    l x.T.-i,,.   „r    |,i,    pri,,,|v    „ffl,,,. 

™;t"  "'"I  "'■"™  'I'"  i"«<it...i..n 1  :„„,  ,„■  th,.  s,,.,,.  ,„  ,„r  ..„,;„,„„,,„■ 

of  th,.  B..tl.„r.t...«,  ,.„,1,.„  hi.n„.|f  |ial,l,.  t„  a  H, n.i  i.npri.„nn„.„t,  ■■ 

Clan.,.  174.  "A  prip.f,  ,vl.„  „l„„i„u  ,|„,  ,„„„,  |,„„.,,,  ,|„i,,„|  ,^,,,„  |^.^ 
olli.^  ,n,.,te,  to  tl„.  „..tinK  „,i,|,,  „f  ,|,„  i„„i,n,i„„,  „„,|  |,,„,  „f  „„,  >,„„„  ,  ,. 
.n  any  otl.,.r  ™y  ,,,  tho  n.gl..,.,  of  ,|,„i„,  ,„„.  ,„  „„.  ,„„„„„  „^  ,„,„„„,  ,'  ,_ 
publ,,    olH,-...  „r  wl.„  ,la.n„„o,  le«iti.nat,-  private  iut..r..,t,,  a...l  ,li,turl„  ti.e 

mcc   of    farnili,.,,   ron.lers   l.i„„olf    liahl,.   to   a   Hn,..    in.pri.on,..,.,it     an , 

petnal  »n»p,.n,ion  from  offl,.,-,  ,„  from  thn  ,.n.lo.vi.„.„t,  of  hi,  „fti,,,  ••  ' 


Tha  Hebert  Oaa«. 

65.  It  ..,ay  1.,.  a  »ati»fa,.tion  to  l.avo  tl.,.  fai.f,  pri.»,.nt,.,l  ,.onn..cte.l  with 
the  reoent  HAort  .h.i.ion.  The  .,„.  of  lleU.rt  v.  .lo.ia.r,.  wa,,  .U.,e,n,ineU 
■a  the  Superior  (  ourt  of  tl.e  l>rovin..e  of  (JueLvc  on  the  L'.tr.l  of  .\Iar,.h.  11111, 

The    i^rli,.,    to    th,.    litiKntion    having    1 „    l,„p,iz.„|    ,„„|    |,„,i„^'   ||„,,' 

as  Roman  Catholies  w,.re  n.arrie.l  on  the  14th  „f  July,  mos,  l„,f„re  „  Protectant 
mtniater  of  Montreal  in  goo.l  ,tan,ling,  who  ,luly  n.arrie,!  the.n  a...l  gave  tho 
cert.ncate  of  marriage  preseril.e.l  l.y  law. 

Umler  these  ,.ir,nm,tan..,.,,  th,.  folh.,vin«  was  the  tl...ii.,,r  „(  th..  Cnurt  — 
Court: — 

Que  ,lanH  les  .•ir..,...,tn..,.es  le  ,lem„n r  ct  la  .lefen.ier,.,,,.  ..e  ,,o,„„ient 

.emaricr  quW  r,-„l„e  mlhoH,,„e.  et  ..e  ,■„  presence  ,1,.  I,.nr  ,,ropre  cor*;  en 
.utvant  e.,  forn.,ilit^,  „e  la  l,.i  ct  le,  rcgien.ent.  ,le  IVslise  ..atl.oli.p.e  Romaine 
a  Jaquelle  le»  part.cs  apj.artiennent,  ,|ue  le  Reverend  William  Timherlake 
..l.nistre,,rotc«tant  ,1c  Montreal,  n-nvalt  pa,  .Iroit  .fn^-ir  ..omn.e  curf  ,le»  ,lit,' 
contractnnts  v..  que  .eoi-ci  sont  ,.atho|i,p,e,  p,  ,|,„.  ,.p  ,!,,„,;„  ^.j  ,,r„tc,t,ant  • 
que  le  il.t  mnriaRe  .ontracte  a  Montr<-.al  le  14  l.tillet,  1908  a  M  ,l«clar^  nu'l 
et  invaliile  q..ant  an  lieti  par  .lecret  ,le  1 'aotorit*  eccle,i»,.i,|,.o  ,.„„.pe.,.nle. 
que  le  cleman,lenr  est  hi,.n  fon.le  a  en  .len.an.ler  I'annulation  quant  it  r«  ,ffeti 
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rivllii  ,,„!'  ,..Mir  ,'..>  r»i.„ri.  In  ,/,/  mwM.ir  ../  illrt,,,!  ,1  mi/  ,(  ,lnit  i,„ 
tti'i'larf  tel ; 

rnn.i.liimnt  ,|,„.  I,.  ,|,.,„„-i.l..ur  A  Olnl.ll  In  ull..«ini„,i.  dr  .a  .IWnr.lloi. 
tint  pur  In  i„nne  \inernl,-  i,m.  |,i>r  l»  |,r,.,iv,.  tpntinionloli'; 

,"'"■'""'  ""'  '•'  '■» '  ■!"•"<  »  "••  '•Iff  ■ivili  t-  .III  marligt  eo,„rari« 

par  I.  Jn„„n.le„p  «  I.  d«ffr„l,r,.«.e,  l.q„..|  m^Hugr  i  (itf  pr«l,hl™«nt  aini.iW 

p«p  I  mit„rilC.  r..|iKi,.u „t   il.  rWv.iil;  e.,„(irriiP  i  Iniit.-.  Hn«  ,,u<!  .1,.  ,lr,„. 

le  .1,1  .IAr..t  .1,.  r„utnrll(l  WMlP«i,i.ti,|u..  |.pon,iri,>nnl  la  naUiU  ,l»  dil  m„n,wr 
««,i»l  „,.  h,,,.  o(  lul  ,lnnm.  |.l<.i„  f„r,.,  H  effft  .u  point  .le  vu.  civil,,  ,,„h 
fraiii. 

nil.  W,.  han.  in  tlii.  cn«..  tin.  f,.ll.mln)(  matteni  determined  in  our 
I>nniininn:  — 

1.  That  in  tl.i'  I'mvinre  of  (jueliw  a  marriage  by  a  Protentant  minl.tcr 
duly  appointed  to  pi'rf.irni  Ilir  marriauo  oeromony,  It  not  In  tbe  eye  of  tho 
Churtli  of  Homn  a  lejial  miirriiir-,  when  the  contraitlng  partlei  belonj,  ti. 
the  Roman  Cntholic  ('hurrli. 

2.  (a)  The  niarrinne  of  Homnn  fathollcs  mi-.»t  take  place  in  the 
Koman  Catholic  Cliurrh. 

(b)  In  the  jireanire  of  their  own  pnrinh  prieit. 

(c)  Accordinit  to  the  reii-ihitious  of  the  Homan  Catholic  Church. 

3.  That  the  eccleniaiitlcal  authority  has  the  power  to  declare  any  other 
marriage.  l)..t»een  Konian  Calholie,  illeKal  an.l  that  the  civil  courta  are  l„iun.! 
to  conUrm  luch  finding  with  all  the  reeulta  aa  to  property  and  otherwiie  which 
flow  therefrom. 

What  Power  Is  to  Btttl*  Our  Muriaga  Lam. 

87,  Your  committee  submits  that  this  Is  a  question  in  which  all  th.i 
citizens  of  Canada  whatever  their  religious  beliefs  may  be  are  vitally  inter- 
MteJ— Homan  Catholics  equally  with  others. 

Arc  the  people  of  Canada  to  be  humiliated  by  dictation  from  any  outside 
power,  lay  or  ecclesinslionl,  upon  the  question  of  their  marriage  lawsf  Are 
they  prepared  to  admit  in  a  land,  where  religious  equality  is  one  of  our 
constitutional  rights,  that  such  a  canon  as  the  24th  of  the  Oth  session  of 
the  CouTicil  of  Trent  should  be  allowed  to  be  operative  in  our  Dominion? 

Wo  have  presented  to  us  in  the  Xe  Temere  decree  an  instalment  of  tlie 
"impediments  destroying  matrimony"  which  Rome  has  thought  fit  to  intro- 
duce.    What  will  follow  next? 

Is  not  this,  when  suuglit  to  bo  made  active  in  our  land,  such  an  inter- 
ference with  our  lilierties  as  should  be  definitely  resented,  and  all  legilimate 
steps  taken  to  prevent  in  any  way  the  threatened  anathema  being  carried  into 
execution.'  It  is  immaterial  whence  this  threat  comes  and  whether  it  be 
ecclesiastical  or  lay.  .\o  self-respecting  community  enjoying  the  ordinary 
Si 


rr:r:::,;:r;r:;:;;':;::-;;:'i,z ^  -  ■• «- ..... 

virtu,  of  „,..  v..  ■iv.L'r"!.., ,,.,!    r "'  ,'"'■*'  """'"'■'  ■''"' "'  '-^ 

r;"it"„..:^:::;  ."■■•..": ■-•  "'--"o'  ="■; 

C..HO,. :,v':;;;rw,: ,  :r::  r;,.:;"; ':"'-'  "'""■"■  ""-" 

n.l»ion,  wl,...    f.|!:«     Ir        "  '"""  "'  ""•'  '"'""  "'  ■  "  »»• 

Dominion  .h,™ I.l'.r,  .,,.,,    •'"   ,""';'""""'    "'"    ""'    I'-"''''   <"   th. 

•uch  leKi,l„ti„„  .l„,„|,|  ,,"  ,„ ,,."      '  '   "'"'"   "'"   'I"'"''"".  '"«   fh't 


««.     fn)     A« 
•uch  rirrutii  itiiric 


N««d<d  Ladiiition  Should  ka  Orutod. 


KiMil.l   ,|,.,.|,|rr  til,. 


valiility  of  niurr 


iaKM  .„l.Miiiiizi.,l  UM.ler 


rdlgiou.  ,lrn„„,i„„,io„    1„   „„„   l,Zl  ,  '" '■    '"    "'"""'■' 

.  „,  „f  „„.  n„„„„i„„  „,  „,,„,^^.  ,^  ^^^^1  ^^^  ^  __^__^  ^K 

B.rri.g,.  •  '    """"    *'"    '"K"'"'"'-.'-    "t   the    „(r.,.,i„«   of    „,ch 

(<i!     Tliat  any   laiv   pimo.l  ..iinlilim.  ■„,„  ,,        i- 
«■.  the  illeKalUj  „,  invali.litv  of    .Ih  '     I'  ■""■■'"ii:-  t,.  ,,,.  .„ken  bn,...! 

Inoperative  "^     '  ""''  """'"""■  "'""'I'"  >*  'l«H-'»re.l  inv.li.l  and 

r.,t  JriT.;:;:::::.,:::,:: ;"" " "" "-  '"^  <"'"-"  -'  -■'■ 

a«..red   ,„  have  .oLit't'lTa  T,  ::'  r:, '  r',""','""",'  t""'"  "' 

mad.  r,.pon.ibl.  for  the  .on,.q„enoe,,  '"''  "'"'  """"''  *» 

Om  Dnifonn  Marri«g«  Law. 

6i).     Reoi-nl   events   nialie   it    imi.erntivp   tl.„>    .i.«  »     ,     . 

nacertainties  oonnecte.1  with  ti,  I'""t've   that    the   |.rescnt   .loubts   and 

I.W  for  th;  ,ho,.  DoLintn      '        "'  '"""  "■""""  ""  "°''  "'■'""™  ■""-«!-' 

coJx":::rr.,!::::^c:r:hrt— t'XT:r,:» 
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tho  aliMulute  st.'il.ility  of  tin-  m!irri:ij.M'  ^t!ltu«  in  our  !;iti<i,  iind  the  k'^'isl;it 
iifi'.-ssary  in  nnltT  tn  }i\\*'  ittVct  to  tlii>*  ncoiiiiiniHlatioii;  a)s»  that  li  i:i- 
tiori  iiiiiv  \<>-  passi.'.!  t<i  prevent  any  i-oiiiiiiunity  or  its  iiieniliers  from  atteni 
iii;r  to  iiitiTlerf  "itli  tlie  status  of  any  person  or  persons  <luly  niarrie.l  un' 
the  statutory  hiws  of  tlic  pominion  ami  its    I'rovinees. 

Your  .oniMiittee  ]•*■•:••  to  refer  to  the  appi'H.Iii-es  fouinl  herewitli.  : 
whii.-li  are  niaiie  part  of  tills  report. 

Tliey  consist  of:  — 

A.  Kxtrai-ts  from  the  Ne  Temere  Derree. 

B.  I'astoral   letter  from  the   House  of  Bishops. 

(.'.     Extract  from  the  charjie  o-  the  Bishop  of  Toronto. 

D.  Keport    of    eomniittee    on    state   of   the    churrh. 

E.  The   I'rovi.la. 

F.  Bill   of   Kijlhts   ami    Act    of   Setth  nieiit. 
ii.     Mjirriiige    Ait    ol    Ontario. 

All  of  which  is  respectfully  siihmitte-l. 

H.   H.  BLAKE, 

Chairman  Sub-Committee. 

W.    D.    GWVNNE, 

Secretary   Sub-Committee, 


2."th  August,  1011. 


At  a  meetinff  of  the  Committee  held  at  the  Synod  office  ou  the  'J'ltd 
August,  liHl,  Mr.  Blake  as  chairman  of  the  sub-committee  charged  with  the 
preparation  of  the  Report  submitted  a  draft,  which  was  read  and  amended. 
It  was  thereupon  resolved  that  this  Rei>ort  as  amended  be  adopted  as  the 
Report  of  the  whole  Committee,  and  that  the  same  be  printed  and  a  copy 
sent  to  Canon  Phair  as  Secretary  of  the  Ciener;il  Synod  and  to  each  member 
of  the  fieneral  Synod,  to  the  Ministers  of  the  Dominion  Government  and 
of  the  Governments  of  each  of  the  Provinces. 

JAMES  TORONTO. 

Chairman  of  the  Committee. 


APPEMSIZ  .  , 


Extracts  from  the  Ne  Temcic   Irene. 

Tho  Council  of  Tront,  ,■„,,  I,  Ses,.  24,  ,le  reform.  Matri...,,  n„ule  i.rudent 
provisicu  agai„»t  the  rash  volebration  of  clandestine  marriages,  which  the 
Lhurch  of  Ood,  for  ,„o,t  jnst  rea»on»,  has  always  detested  and  forbid.len  by 
decreeing:  -Those  who  otherwise  than  in  the  i.resence  of  the  parish  priest 

himself   or  ot  another  priest  acting  with  the  once  of  the  parish  priest  or 

of  the  Ordinary,  and  in  the  presence  of  two  or  three  witnesses,  shall  attempt 
to  contract  matrimony,  the  Holy  Syno.l  renders  altogether  incapable  ot 
contracting  marriage  thus,  and  decrees  that  contracts  of  this  kind  are  null 
and  void. 

But  as  the  same  Sacred  Council  prescribed  that  the  said  decree  should 
be  pubiishe,!  in  all  the  parishes,  an,l  was  not  to  have  force  except  in  those 
places  ,n  which  it  had  been  promulgated,  it  has  happened  that  many  places 
in  which  the  publication  has  not  been  made  have  been  deprived"  of  the 
benefit  of  the  Trideatine  Law,  an,l  are  still  without  it,  and  continue  to  be 
subject  to  the  doubts  and  inconveniences  of  the  old  disripMnc. 

Xor  has  all  difficulty  been  removed  in  those  places  where  the  new  law 
has  been  m  force.  For  often  there  has  been  grave  doubt  in  de.-i.ling  as  to 
the  i.erson  of  the  parish  priest  before  whom  a  marriage  is  to  be  I'elebrated 
The  canonical  disci|,line  did,  in.leed,  decide  that  he  is  to  be  regarded  as  the 
parish  priest  in  whose  parish  one  or  otiier  of  the  contracting  parties  has  his 
or  her  domicile  or  .luasi-domicilc.  But  as  it  is  sometimes  dillicult  to  say 
whether  a  .pmsidomicllc  really  ,.xists  in  a  specified  case,  not  a  few 
marriages  were  ex].osed  to  the  danger  of  nullity;  many,  too,  either  owing  to 
Ignorance  or  frau.l,  have  been  found  to  be  quite  illegitimate  and  void. 

These  deplorable  results  have  been  seen  to  happen  more  frequently  in 
our  own  time  on  account  of  the  increased  facility  and  celerity  of  intercom- 
munication between  the  different  countries,  even  those  most  widely  sep- 
arated. It  has,  therefore,  seen:e,l  exi,edient  to  wise  and  learned  men  to  in- 
troduce some  change  into  the  law  regulating  the  form  of  the  celebration  of 
marriage,  and  a  great  many  bishops  in  all  parts  of  the  world,  but  especially 
in  the  more  populous  states  where  the  necessity  ai.pears  more  urgent,  have 
petitioned  the  Holy  See  to  this  end. 

It  has  been  askeil  also  by  very  many  bishops  in  Europe,  as  well  as  by 
others  in  various  regions,  that  provision  should  be  made  to  prevent  the  in- 
conveniences arising  from  sponsalia,  that  is,  mutual  promises  of  marriage, 
privately  entered   upon.     For  experience  has  sufficiently  shown   the  many 
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dangers  of  suvli  spousidia,  first  as  bcin^f  aii  iiicitt'inetit  to  sin.  and  causing 
the  deception  of  inexiierieiiccd  (.'iris,  and  iifterwsirds  giving  rise  to  iDCX- 
trieable  dissensions  and  disputes. 

luiluenced  by  these  ein-umstances,  our  Holy  Father,  I'ope  Pius  X,  desir- 
ing, in  the  solicitude  lie  be^irs  for  all  tlie  churches,  to  introduce  some  modi- 
fications \vith  the  olijci-t  of  removing  these  drawdiaeits  and  dangers,  com- 
mitted to  the  S.  Con;jreg;ttion  of  the  Council  the  task  of  examining  into 
the  matter,  pud  of  proposiag  to  himself  the  measures  it  should  deem  oppor- 
tune. 

He  was  pleased,  also,  to  have  the  opinion  of  the  commission  appointed 
for  the  codifii-ation  of  the  Canon  Law,  as  well  as  of  the  Kniiuent  Cardinals 
chosen  on  this  special  commission  for  the  preparation  of  the  new  code,  by 
whom,  as  well  as  by  the  H.  Cnngrogation  of  the  Council,  frequent  meetings 
have  been  held  for  this  ]>urpose.  The  opinions  of  all  having  been  taken. 
His  Holiness  or-iereil  the  Sacred  Congregation  of  the  Council  to  issue  a  de- 
cree containing  the  laws,  apjiroveil  by  himself  on  sure  knowledge  and  after 
mature  deliberation,  by  which  the  discipline  regarding  sponsalia  and  mar- 
riage is  tu  be  regulated  for  the  future,  and  the  celebration  of  them  carried 
■out  in  a  sure  and  orderly  nianner. 

In  execution,  therefore,  of  the  Apostolic  mandate  the  S.  Congregation 
of  the  Council  by  these  letters  lays  down  and  decrees  what  follows: — 


Concerning  Marriage. 

III.  Only  those  marriages  are  valid  which  are  contracted  before  the 
parish  jtriest  or  the  Ordinary  of  the  place,  or  a  priest  delegated  by  either 
of  these,  and  at  least  two  witnesses,  according  to  the  rules  laid  down  in  the 
following  articles,  and  saving  the  exceptions  mentioned  under  VII.  and  VIII. 

•  •«  »••»* 

VII.  When  danger  of  death  is  imminent  and  where  the  parish  priest 
and  Ordinary  of  the  place  or  a  priest  delegated  by  either  of  these  cannot 
be  had,  in  order  to  provide  for  the  relief  of  conscience  and  (should  the  case 
require  it)  for  the  legitimation  of  offspring,  marriage  may  be  contracted 
validly  and  lieitly  before  any  priest  and  two  witnesses. 

VIII.  Should  it  happen  that  in  any  district  the  parish  priest  or  the 
Ordinary  of  the  place  or  a  priest  delegated  by  either  of  them  before  whom 
marriage  can  be  celebrated  is  not  to  be  had,  and  that  this  condition  of 
things  has  lasted  for  a  month,  marriage  may  be  validly  and  lieitly  entered 
upon  by  the  formal  declaration  of  consent  made  by  the  spouses  in  the  pre- 
aence  of  two  witnesses. 


XI.     (i.)     The  above  laws  are  binding  on  all  persons  baptised  in  the 
Catholic   Church   and   on   all   th^se   who   have  been   converted   to   it   from 
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thi'v    . 


ffiriiir 


(iillei 
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Iiere:<y   nr  srhisiii    (even    wijtMi   iMllnr   tlie 
awjiy    afterwiinls    t'|-(nii    tlii>    Cluiicl       wlit'l 
murriajre  witli  oue  Hiiotlior. 

(ii.)  Thv  same  laws  art  biiicliiij;  also  on  till'  same  Catlluli.'s  as  ;il.,ivu  if 
tliey  contract  si.onaalia  or  marriage  with  nouCatljulics,  baiitiseil  m  unliap- 
tiaed,  .von  after  a  diapoaBatiou  has  been  obtaincil  from  the  imi.o.liment 
ilixfue  rcliKiouia  iir  diaparitatis  cultus;  unli'sa  it  haa  been  otiierwiae  de- 
creed {ait  atatutum)  by  tho  Holy  Si-p  for  a(.aio  ].articuhir  phh'C  or  rpgiou. 

(iii.)  Xon-C'atliolics,  whether  bajdised  or  unbaptised,  who  contract 
anionj;  thcnisehca,  are  nowliere  bounil  to  obaerve  tlie  t'atliolic  form  of  apon. 
aalia  or  niarriuyo. 

Tlie  preaent  decre.  a  to  be  held  as  legitimately  published  and  promul- 
gated by  its  tranainiaMon  to  the  Ordinariea,  and  ita  proviaions  bejjia  to 
have  the  force  of  law  from  the  solemn  feaat  of  the  Kesurrection  of  our 
Lord  Jeaua  <'hriat,  next  year,  11IU8. 

Meanwhile  let  all  the  Ordinaries  of  jilaces  see  that  thia  decree  be  made 
public  aa  soon  as  poaaitile,  and  explained  in  the  dillcrent  parochial  churches 
of  the  dioceaes  in  order  that  it  may  be  known  by  nil. 

Theae  iiresents  are  to  have  force  by  the  3]iecial  order  of  our  Most  Holy 
Father,  Po].e  Pius  X,  all  things,  even  those  worthy  of  special  mention,  to  the 
contrary  notwithstanding. 

rjheii  at  Kome  on  the  2nd  day  of  August,  iu  the  year  1D07. 

VI-\CEXT,  Card.  Bishop  of  Palestrina,  Prefee.. 
C.  DE  LAI,  Secretary. 


AFPENSIX  B. 

Futoial  Lctur  From  the  House  of  Bishops. 

To  be  read  in  all  of  our  Churi-lies  tliroucliiiut  Canada  on  tlie  tliird  Sunday 
in  May    (May   :;l»t),    lilll. 
We,  the  Andibiahoiis  au.l  Bislioiw  of  that  Braii.h  of  the  Catholic-  Cliundi 
known  as  the  Churi-h  of  Eu((laud  in  Canada,  to  the  faithful  in  Christ  .Ie>.us, 
Greeting: — 

Whereas,  the  minds  of  many  have  been  greatly  disturbed  by  a  decision 
iu  the  Courts  of  the  I'rovin.-e  of  tiuebee  annulling  a  marriage  between  two 
members  of  the  Roman  Churidi,  solemnized  by  one  authorized  by  the  State 
to  officiate  at  marriages,  and  by  cnfori'ement  of  the  deeree  known  as  the 
*'Ne  temere"  decree  by  the  Bishop  of  Rome;  and 

Whereas  we  believe  the  said  decision  to  be  contrary  to  the  Christian 
ideal  of  marriage,  to  involve  grave  i-ivil  injustice,  and  to  be  in  its  conse- 
quences dcstiuit've  to  the  home  life  of  tlie  peojile; 

We  deem  it  <mr  duty  to  a.ldress  you  u|ion  this  subject. 
We  desire  to  remind  .-.ou  that  the  Anglican  Church  in  Cana.ia  has  ever 
taken  the  strictest  view  regarding  the  sanctity  of  marriage.  It  is  a  holy 
ordinance,  instituted  by  God,  and  is  the  foundation  of  our  social  and  family 
life.  The  Church  and  State  must  unite  to  guard  the  marriage  bond  and  to 
preserve  its  indissolubility.  To  this  end  our  General  Synod  has  decreed  that 
no  Clergyman  of  our  Church  shall  olliciate  at  the  marriage  of  any  div.irced 
jierson  during  the  lifetime  of  the  former  jiartner  iu  the  marriage. 

It  is  most  desirable  that  those  who  enter  the  holy  estate  of  matrimony 
should  realize  its  solemnity,  and  have  due  regard  to  its  blessings  and  mutual 
responsibilities.  We  gr-atly  de]>lore  the  lowering  of  the  ideals  and  pur- 
poses of  nmrriage  which  is  so  common  in  many  quarters.  It  is  of  the 
greatest  moment  that  those  who  enter  into  this  estate  shoul.l  be  married 
by  a  Clergvman  of  the  Church  before  proper  witnesses,  and,  wherever  pos- 
sible, in  tiie  (.'huri  h  building,  and  that  they  should  be  in  agreement  con- 
cerning their  religious  convictions.  Mixed  marriages  are  ever  to  be  depre- 
eated,'"as  tliey  de:'rive  husband  and  wife  of  that  r.,Jtual  help  which  tlie  one 
should  be  to  the  other  in  life,  and  make  the  religious  training  of  the  chil- 
dren in  the  home  most  difficult. 

Nevertheless,  we  emphatically  assert  the  validity  of  such  marriages 
when  duly  solemnized,  and  we  maintain  that  once  consummated,  they  are 
indissoluble. 

No  marriage  shouhl  be  annulled  because  of  the  divergent  religious  con- 
victions of  the  parties;  nor  because  of  the  ecclesiastical  connection  of  the 
one  Boleiiinizing  the  maTrin;4e. 
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The  Cliun-h  ami  S  'e.  thoip^'h  so-.iinttfil  liv  law.  must  unite  in  protei-t- 
iiiji  tlione  whu  lmvt>  Im-.-ii  niiinir.l  l.y  n  .Inly  ^'..mi.et^'nt  olliier  niithorize-i 
by  tljy  «tute  for  the  suleii.iii/j.tiuii  i.i  lunrriiiyt's,  ami  in  ujilniMm;:  their 
rivil  Htatus  ami  rit^hU.  -Nor  shnul.l  the  State  permit  marriage-  t..  lie 
uunulled  for  an  eL't-iesiasticnl  utience,  or  hecause  it  is  runtrary  to  the  4'annn 
Law  of  the  C'huri-h  of  Koine,  or  cnntrary  to  the  laws,  rnles  an<i  rejiulatiuns 
of  unv    reliyinuH  orjiariizatioti    wliatsoever. 

At  the  fame  time  we  fully  admit  the  ri;.'ht  of  any  I'.-clesiastii'al  or 
religious  boily  to  make  ami  enforce  such  8|virituai  penalties  as  may  be  in 
accordance  with  its  own  rules;  l.ut  without  impeathinji  or  interferinj,'  with 
the  eivil  status  of  the  parties  I'oneerne.l. 

We  do  not  desire  to  express  any  o|>iniun  on   the  civil   law.     We   leave 
that  to  our  final  Courts  of  .Justice.     But  we  would  remind  ; 
of   various   Jud^'es   have    diflered    upon    this    question 
ijuebec.      it  is   in  the  interest.i  of  all  our  ( 
defined. 

Whatever  may  be  the  projor  interpretation  of  the  existing  law,  it  is 
of  the  greatest  importance  that  there  should  be  one  uniform  marriage  law 
for  the  whole  Dominion. 

Tn  ronclusion,  we  -.'ij.e  upon  all  the  duty  of  safeguarding  in  every  way 
the  sancity  of  marriage,  and  we  deprec  ';e  and  deplore  all  interference  with 
legally  sanctioned  family  life  as  fraught,  not  only  with  injustice,  humilia- 
tion and  Buflfering  to  the  parties*  concerned,  but  as  imperilling  the  fundi 
mental  basis  of  our  social  system. 

We  commend  you  to  the  grace  of  fiod.  and  pray  that  His  Holy  Spirit 
may  in  all  things  direct  and  rule  your  hearts. 

Signed  on  behalf  of  the  House  of  Hishops  of  Canada: 


-ou  that  decisions 
the     Province   of 
■itiy.ens  to  have  the  law  clearly 


S.    I'. 


RUCKRTSLANl), 

Primate. 


CHARLKS    OTTAWA, 
Arehbisiiop  of  the  Picclesiastical  Province  of  Canada. 


m-A     -.A 


APPENDIX  C. 

Extract  from  the  Char-je  ol*  tlie  Bishop  of  Tonmto,  .U-liven-d  at  the  Sossiuu 
of  the  Sviio.l  of  Juii*',   UHI. 

The  "Ne  Temere"  Decree. 

The  serious  disturbance,  not  to  say  alurni,  oause-l  throu^huut  the  Do- 
minion by  the  recont  decisioii  in  the  Courts  of  the  rrovint-e  i>f  (Quebec,  an- 
nulling a  marriat'e  between  two  Koman  Cutholi'.a,  berause  the  said  inarriajio 
■was  not  performed  by  the  jirieffthood  of  that  church,  has  been  dealt  witU 
by  the  Prououucemcnt  of  the  House  of  Bishops,  put  forth  en  the  ::Sth  of 
April  last,  8ij,'ned  on  behalf  of  the  House  by  the  Primate  and  the  Arch- 
bishop of  Ottawa,  and  ordt-ed  to  be  n>ad  in  all  Churches  throughout  Canada 
on  Sunday,  May  21st.  This  Pronouncement,  like  others  of  a  similar  nature^ 
put  forth  by  the  Bishops  in  their  ('(dtective  capacity,  is  a  dij^nified,  yet 
stronj:  protest  against  the  application  of  the  so-called  "  Ne  Temere"  decree 
to  a  case  of  that  kind.  The  first  intention  of  this  decree,  "  l>e  Sponsalibus 
et  Matrinionio," '  as  put  forth  by  the  command  and  authority  of  Pius  X, 
was  to  prevent  clandestine  marriages,  by  insisting  that  marriages  must  be 
performed  in  such  wise  and  under  such  conditions  as  would  render  secret 
marriages  impossible.  With  this  object  we  entirely  sympathize,  and  up  to 
this  point  we  commend  the  wisdom  of  the  Church  of  Home,  for  often  sad 
and  disastrous  consequences  follow  upon  such  marriages,  and  it  is  from 
every  point  of  view  ilesirable  that  marriages  should  he  solemnized  ia 
churches  to  secure  such  |)ublicity — so  our  Constitution,  on  jiage  116  Consoli- 
dated Cauons,  orders.  But  when  the  Churcli  ot  Rome  uses  this  decree  as  a 
measure  ^o  destroy  unions  of  which  she  does  not  approve,  and  makes  it  an 
instrument  to  cut  the  marriage  knot  lawfully  tied  by  one  authorized  by  the 
State  to  officiate  at  such  a  inairiage,  then  we  feel  this  Church  must  enter 
ft  vigorous  and  tirm  protest,  and  iriMst  that,  not  arrogating  to  herself  the 
rifiht  to  override  all  others,  like  the  rest  of  us  she,  too,  must  maintain  the 
validity  of  any  and  every  marriage  duly  performed  and  its  indissolubility 
during  the  lifetime  of  one  or  other  of  the  contracting  parties.  Let  the 
clergy  ever  discourage  the  secret  marriage,  and  let  them  warn  their  people 
of  the  unhappy  consequences  of  the  mixed  marriage,  but  should  such  take 
place  in  tlieir  congregations,  let  them  nmintain  the  inviolability  of  such 
marriage  if  the  proofs  are  forthcoming  that  it  has  been  solemnized  accord- 
ing to  law. 


APPENDIX  D. 


K.')..irt  of  tlif  Co 
Tor. int. I  at  tin-  Sfti^io 


iiiiitU'c  on  tUe  .Statt' 
<,f  June,  lyil. 


»<f  th.'  Ciiurcli  of  the  Sviio.l  of 


The  Marriage  Question. 

Kc^jariiin;.'  tin-  iiiiirriiiye  nut'stiou,  sihuut  which  there  ia  at  the  preaent 
time  no  littlf  stir  uud  a','itiitioii  in  religiu..i  ciK-Ies,  in  the  political  urena, 
and  in  the  inner  santtuin  of  the  home  ami  family,  it  is  iniiioasible  to  bj 
silent. 

There  are  times  when  tlioHo  whoHo  iluty  it  is  to  guaril  and  t'ostor  all  that 
is  really  precious  in  th«  sight  of  tJod  and  man  overstep  theniaelve.'*  and 
beeomo  spoilers  instead  of  sliephenis.  We  refer  to  the  policy  of  the  Church 
of  Home  as  manifest  in  the  Hction  of  some  of  her  Cler^iy  in  carrying  out 
the  decree  commonly  known  an  the  "Ne  Tcniere"'  decree  of  Pius  X.  We 
believe  th:tt  their  action,  evidence  of  which  has  been  forced  upon  the  atten- 
tion of  the  public,  is  calculated  to  destroy  atVcction  between  man  and  wife, 
to  infringe  the  sacred  character  of  the  murriiijje  relation,  and  to  dissolve 
the  intejirity  of  the  famii^. 

We  would  record  an  emphatic  protest  against  these  niachinatious,  and 
call  upon  the  great  Church  of  Home  to  prevent  her  Clergy  from  intervening 
to  alienate  the  atfectioiia,  disturb  the  relations,  or  to  separate  those  who 
have  been  legally  married;  ami  we  would  call  upon  Churclinion  and  Cliurch- 
women  to  unite  in  demanding  that  the  Government  of  this  country  shall 
safeguard  the  rights  of  marriage  and  the  sanctity  and  integrity  of  the 
lamily  by  jiroper  legislation,  and  by  the  correction  of  oH'enders  in  every 
Province  in  this  Dominion. 

We  believe  that  the  Church  and  especially  the  Clergy,  shouM  be  care- 
ful to  foster  pure  ideals  of  marriage  and  the  matrimonial  relation,  and  to 
promote  and  follow  such  customs  as  will  clearly  indicate  and  prcf^erve  these 
ideals.  We  therefore  incorporate  with  this  report  the  I'astoral  Letter  of 
the  House  of  Bishops  of  April  2<^"i,  1011;  and  we  commend  to  the  mem- 
bers of  the  Church  the  important  and  timely  pronounceniert  made  in  the 
Charge  of  the  Bishop  of  Toronto  at  this  session  of  Synod.  These  two 
documents  should  be  carefully  read  and  considered,  and  their  contents 
weighed,  and  the  Clergy  instructed  to  read  and  carefully  explaia  tliem  to 
their  congregations. 

Your  Committee  recon.mend  that  the  fJeneral  Synod  be  nieniorali/ed  to 
appoint  a  Committee  to  take  whatever  action  may  be  expedient  or  neiessary 
to  maintain  and  defend  the  position  taken  in  the  Bishop's  Charge  and  in  thr 
Pastoral  of  the  Tlouae  of  Bishops. 


APPENDIX  £. 

ProTlda — Apostolic   Bull. 

By  whifli  nil  Catholic  marriafros  in  Oerniany  are  Nubjerted  to  the  ilc.r.  > 
"Tametsi,"  mixed  marriages  and  those  of  Protestants  exempted. 

Therefore,  from  certnin  knowledge  nriii  plenitude  of  our  power,  in 
order  that  we  may  preHerve  the  laiictity  and  stahility  of  niatrimouy,  the  itiiit^ 
and  constancy  of  di.'ii'iplinf,  'the  certitude  of  law,'  a  more  expeditious  reiMn 
ciliatioD  of  penitents  and  finally  '  the  public  peace  and  tranquillitv. '  ho 
declare: — 

1.  Although  in  very  many  places  in  the  whole  Germau  Empin-  of 
to-day  the  decree  Tametai  of  the  Council  of  Trent  has  certainly  not  yet  ben 
promulgated  and  introduced  either  by  express  publication  or  by  proj.,r 
observance,  nevertheless  from  Easter  Day,  the  loth  day  of  April  of  tlii-* 
year  1906,  it  binds  all  Catholics,  even  those  not  hithertn  bound  by  the  Tri 
dentine  Law,  so  that  they  may  nut  contract  valid  matrimony  among  tht-m 
■elves,  savo  in  the  presence  of  the  pariah  priest  and  two  or  three  witnnsspH 

2.  Mixed  marriages  which  are  contracted  by  Catholics  with  hereti.-i 
or  schismatics  have  been  gravely  prohibited,  and  remain  so  unless  a  grave 
canonical  cause  he  present,  in  whi<-h  case  proper  assurances  are  to  be  gben 
formally  and  fully  by  both  parties  and  a  dispensation  of  the  impediment 
"mixtae  relinimis"  should  be  obtained  for  the  Catholic  party.  The  dispenc:! 
tion  having  been  obtained,  these  marriages  should  by  all  means  be  celebrated 
according  to  the  prescriptions  of  the  Church,  before  the  parish  priest  and 
two  or  three  witnesses;  otherwise  that  they  sin  gravely  who  contract  matri- 
mony before  a  non-Catholic  minister,  or  even  before  a  civil  magistrate,  or. in 
any  other  secret  manner";  nay  more,  if  any  Catholic  seek  or  allow  the  servict^ 
of  a  non-Catholic  minister  in,  the  ceiebrrition  of  such  a  mixed  marriage,  h.' 
commits  another  sin  and  is  subject  to  canonical  censure. 

We  will,  nevertheless,  and  expressly  declare,  define,  and  decree  as  vali.l 
the  mixed  marriages  already  contracted  without  the  Tridentine  form,  or  wliiiii 
(God  forbid!)  may  be  contractetl  without  aforesairi  form  in  any  province  or 
place  whatsoever  of  the  Gorman  Empire,  even  in  those  localities  where  in- 
to the  present  (according  to  the  decisions  of  the  Homan  Congregations)  il..' 
Tridentine  Law  was  certainly  promulgated,  provided  there  be  no  other  canini- 
ical  impediment,  and  further,  thr.t  fha  senteuce  of  nullity  has  not  been  If^iti- 
mately  pronounced  l)efore  the  Feast  of  Easter  of  this  year,  and  further,  [.r^ 
vided  the  mutufil  consent  of  the  man  and  wife  has  persevered  to  the  afuru 
said  dav. 


3.  That  n  Nafe  riik'  rii.iv  li.'  at  h.inil  tar  nil  ocplesiastioal  judgea,  wft 
•inlaro,  determine  ami  ilt'«-rei'  tlie  same  thirijj  uti<U>r  the  same  conditiont  ftad 
re-»lri('tions  iionpeniing  the  niarriajjes  nf  non-f'utholies,  whether  brrt'tici  or 
sihismatics,  cimtrarte.!  or  ti>  l>e  ci)iitracte<i  in  the  future  ammig  themselv«t 
in  the  above  mentioned  provim-ert  nnd  plni-es,  even  when  they  have  niit  obnrved 
the  Trideritini  form,  so  that  if  one  or  botli  of  the  iiiarrieit  parties  (non- 
i.-;il holies)  sho.ilil  le  converted  to  th"  Catholic  fuitli,  or  a  controversy  should 
arise  in  the  ecclesiastical  omrts  concerning  the  valittity  of  the  marriage  of  the 
two  non-CatboIic9  in  connection  with  n  qiiention  concerning  the  validity  of 
the  marriage  contractcl.  or  to  be  contracted  by  some  Catholic,  these  samo 
marriages,  all  else  being  equal,  are  likewise  to  be  considered  valid." 


Will   iiri.l    Mary.  , 


APPENDIX  F. 

Bin  Qf  Rights. 

I'rennl.lK 


WlnTi'iis  tlu-  l;ite  Kiu)£  -Tamori  M,  I.y  tin*  a.lvi.'i 
jiiilli*-  iMi'l  iiiiiiisti'is  I'liipl  yA  I  y  Iiiiii.  <\ui  <'titi''JiVi 
tilt'  l■^((t^■^tu^lt  ri'iit;it'ii  aii"i  tliL-  laws  iiri<l   lilM-rtif 


of  aivi'M  evil  .nun-,. II.. 
of   thiH    U    !iK<l»tii; 


And  whercaH  tlie  »ai<l  late  King  .ljiiiirn  II,  Imvin^'  Hbilicatcd  tlir  i:i'\i' 
inent,  «ml  the  throne  being  therel>y  \ncaiit.  His  Highness  the  Prince  of  Om 
(whom  it  hnth  jiloJise'l  Ainiighty  Cnu\  tn  ninke  the  glnriuus  InBtniiiitMit 
dfliveriiiH  this  Kiiin<ii)iri  J'nmi  l*n|.cry  iiii.l  arliitrury  powrr); 


9.  Ami  wliercas  it  has  been  found  by  exiiorionee  that  it  is  ini'ou^i-ti:,' 
with  tlie  sat'cty  :iiiil  welfare  «t'  tl'i*  I'mtegtant  KingtK  'i  tu  be  govenir-l  \<\ 
a  Popish  priwut  or  by  any  i\iiii  :  (Juecn  marrying  a  I'apiHt,  the  tuiiii  l-.r  U 
Spiritual  and  Temporal  and  »- o. ;  i.-iis  do  t'urther  jtruy  that  it  may  W  eiKnt.u 
that  h11  and  every  [)er8oii  and  perwous*  that  is.  are,  or  ahall  be  reconciled  t^  ^r 
bhall  hold  eoMuniiniori  with,  the  Hee  or  Chitruh  of  Koine,  or  shall  profe*-^  Mie 
Popish  religi<in,  or  shall  marry  a  Pa|Mst,  shall  be  excbided  and  l»e  I'^r-iT 
incapable  to  inherit,  possess,  or  enjoy  the  irnwn  and  government  ot  ii;  s 
realm  and  Ireland  nml  the  Poniininois  tlierenrito  belonging  or  any  piirt  of 
the  same,  etc. 


The   Ai-t   .if  Settleni.'iit. 
12  and  13   Will.  Ill,  cliap.  2   (170001). 

l\.  And  whereas  the  laws  of  Knglaud  are  the  birtliright  of  the  [■■  M 
thereof,  and  all  the  Kings  h:h\  yneens  who  sliall  asiend  the  throne  oi  tl 
realm  ought  to  administer  tne  government  of  the  same  according  to  the  s;i 
liiws.  and  all  their  olJicers  and  ministers  ought  to  serve  them  respecliv. 
ai'iording  to  tiie  snine;  the  saiil  Lords  Sidritiial  ;ind  Temporal  and  Commons, 
therefore  further  humbly  pray,  that  nl!  lie  laws  and  ptatutes  of  this  realm  I 
securing  the  established  religion,  and  the  rights  anii  liberties  of  the  pci'] 
there'if,  and  all  other  laws  and  statutes  of  the  same  now  in  force,  may 
ratified  and  confirmed;  and  the  same  are  by  his  Majesty,  by  and  with  t 
advice  and  consent  of  the  said  Lords  Spiritual  and  Temporal  and  t'onini! 
and  by  authority  of  the  same,  ratitied  and  confirmed  accordingly. 
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APPENDIX  O. 

Extracts  from  the  Mnrrlago  Act  of  Ontario. 

1.     Tliis  Alt   niiiv  l.f  litf.i  ns  tlir  .Mjirri»yi>  Art, 

■2.  Thf  ft>llimiiij:  |.rr....ii^.  hnn;:  m.ii  iiihI  risi.|i-iit  in  riiim-lii,  iii.iy 
M>Ifnuii/e  niJirria>t»'  Ictwci-ii  |..T>.(iii>-  ii"t  iiii'lt-r  a  Icjiiil  ili«.|UHlilii-iitit.u  to 
('imtnirt   sui-li  nmriiaj't'. 

(ii)  Tlif'  iiiiiiiHtiTs  iiiiil  tlt'ryyiiit'ii  uf  pvi-rv  cliiinh  niul  ri'li;;iouH  «h'- 
noiiiiiiiitit.il  .lul.v  or.iiiiiH-.l  or  ii|.|.nir.tf.l  a.-.M.nlinj:  ti.  tli.-  rit.'S  and  oto- 
mimifs    (if  tilt'  <-tnirilj    or  .[.Minminatioii   to   wlii.-li    tlii-y    r."*|>,v-tively    bfloiiK. 


4.  (1)  \o  iniiiistiT.  cliTKyiiuiu  or  otluT  juTson  sliall  sulntioize  nuy 
imirriai:o,  uiiIi'hs  iluly  iiutliori/eil  sit  to  do  by  Iirense  umier  tho  hand  mid 
seal  of  tilt'  LicutiMuiiitduvirnor  or  of  bis  deputy,  or  by  a  i-crtifiratr  liiob'r 
tliiH  Alt.  uiiU'HM  tlif  iiitnitiuii  of  tlio  i't'r«<ni«  to  intermarry  lias  bivn  pub- 
lislipd  ns  providi'd  by  suliscction  2, 

(:;)  Smb  intention  slmll  he  prorlnimfd  once  oppniy  and  in  an  audiblf 
voice,  I'itlicr  ill  tlif  i-liun-li,  rliiiptl  or  nitM'iin^'  Iioump  in  which  one  of  the 
pofHons  lias  been  in  the  habit  of  atteudinn  worship,  or  iu  some  church, 
chapel,  nieetinn-houKO  or  jdace  of  public  worHlii|i  of  the  con^'re^ration  or 
relif-iouH  body  with  which  the  minister  or  dernyman  who  performs  the 
vereinony  i;i  connected,  in  the  local  niunici|iality,  parish,  circuit  or  [lastoral 
charm-,  where  one  of  the  persons  has  for  the  >(pace  of  fifteen  days  im- 
mediately preeedinji  hiid  his  or  her  usual  place  of  abode,  and  where  both 
the  persons  do  not  reside  in  the  sanip  Io<-aI  municipality,  parish,  circuit 
or  pastoral  charjie,  and  the  niarria>fe  is  not  authorized  by  license  or  cer- 
tificate, a  similar  pffidumation  shall  be  made  in  the  local  municipality, 
j^arish,  circuit  or  jiastoral  c'liarjre,  beinj;  within  Canada,  where  the  other 
of  the  contracting  parties  has  for  the  s)iace  of  fifteen  days  immediately 
preceding'  had  his  or  her  usual  place  of  abode,  and  where  the  proclamatioQ 
last  mentioned  is  reipiired  such  marriage  shall  not  be  solemnized  until  tliera 
is  delivered  to  the  person  proposing  to  solemnize  it  a  certificate,  Form  1, 
showinjr  that  such   proclamation    has  been   made, 

(3)  Kvery  such  proclamation  shall  be  made  on  a  Sunday  immediately 
before  the  service  be«in8  or  immediately  after  it  ends,  or  at  some  in- 
termediate part  of  the  service. 


a.  <\)  No  niftrrliitre  iihnll  l>f  stdrmntzr.l  urulcr  iIh-  «utlinrUy  o(  ,. - 
prfH'laiiiHlidD  uf  inti>nlion  to  inti'rrrmrry  uii)<'-n  Nurh  |>rih'ltiiiiatioQ  bn«  i-v 
made  nt  lt>ni>t  one  wi>i>k  |>revi(iU'«ly,  nor  un)i'«H  tl><>  iimrriiiKo  taki't  i.|;i. 
within  thr<>4-  niontlii  nftcr  lint  HuihIhv  upon  whit-li  the  |irocltuiiiiti(Hi  h.i 
»m(l«f  nor  hIihM  u  niiirriaxo  l>i<  Htileinni/*-*!  iimltr  th<>  initlxiriiy  i.r  :mi 
llcenie  or  ci-rtiflcnte  unleiR  vlttilD  tlirro  inonthi  nft'T  the  datp  thcrpoi'. 

(2)  No  cltTfiyninn,  miuifttfr  rir  utlirr  ixtnoq  Mhnll  ii(i)t>rinii/:e  u  w.,,- 
riigp  betwrcn  the  hourn  uf  10  oVIm-k  uftt>r  iioini  and  6  o'l-lock  litfnrc  u<>.. 
untPM  ))»  )H  8iitiHtli>(l  friiM)  uvidfnt'o  fi<lilu<'i-<l  tu  him  that  thn  i<r<>|'0., 
nmrriajiIL'  Ik  k>){iil  am]  that  f'Xi>*'|itiuiial  rir<-uinfttHn<Tii  vx\nt  whii-h  c  ti>t' 
it*  fnh>innizntii>n   l>f<twt'«<n    thoni>   hniirK   HdviHahlc. 

(3)  No  »'lerjryiii:in,  minister  or  oth*r  person  Nhiitl  nolcinnl/e  ii  rrifirri:.- 
without  the  prettonro  of  at  teiiot  two  mlult  witneiiNef  and  twu  or  nmrf  <■ 
•wh  witnmm'ft  alinll  affix  their  iiamcH  »n  witniNHf<(  to  the  rcpon!  in  ti> 
register  preicrihed  by  Bectii)n  24. 


11.  K^■^'^y  license  under  the  tinnd  and  »eii|  of  tlie  I.ieutcnant»ioviTrn 
or  bid  ileputy,  and  every  rertifieate  »i;tnt'd  by  the  Provincial  Secretiiry  < 
AtsUtant  I'rovini'iut  Hecretary  for  tlie  purpose  of  tlie  Hcdonini/ution  ot' 
marriage,  Hhall  be  and  remain  valid,  iiotwithtttnndiu^  that  the  Lieutonan 
Governor  or  bin  deputy  or  the  Provimial  Hei-n'tary  or  the  Aflsiatant  i'n 
vincial  Secretary  hm  ceased  to  hold  ortlro  before  the  time  of  th<-  i--i, 
of  the  licen«e  or  eertifirato. 


12.  No  irregularity  in  tb"  iwsue 
baa  been  obtained  or  itcted  on  in  gr) 
lolemnixed   in   jmrftuaoee  thereof. 


of   a    lit- ease    or   certificate    wher.' 
pd    faith    stiall    invalidate   n    nirirrm 


15.  (1)  Where  either  of  the  [jartieM  to  an  intended  marriage  nnt  a 
widow  or  a  wiiiower  is  under  the  age  of  eighteen  years,  the  consent  of  tli.j 
father,  if  li\ing,  or,  if  he  be  dead  of  the  mother,  if  living  or  of  a  guardian, 
if  any  lian  been  duly  appointed,  shall  be  required  before  the  licens-  it 
issued,  or  before  the  proclamation  of  the  intention  of  the  parties  to  iriter- 
niarry  is  made. 

(2)  Where  such  consent  is  necessary,  no  license  or  certificate  shall  he 
isBUcH  without  the  production  of  the  consent,  and  the  issuer  or  depury- 
issuer  shall  satisfy  himself  of  the  genuineness  of  tlie  consent  by  satisfactory 
proof  in  addition  to  the  affidavit  re(|uired  of  one  of  the  parties. 

('^)     Ta  the  case  of  a  party  under  the  age  of  eighteen  years  and  not 
being  a  widower  or  a  widow,  if  the  father  and  mother  are  dead  and  thera 
is  no  guardian  duly  appointed,  the  issuer  or  deputy -issuer,  on  being  sati^- 
fled  as  to  the  facts,  may  grant  the  license  or  certificate. 
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a  rrsii)(*nt  i)^  OntHrlo  uml  in  not  in  Onttirio  nt  tti**  tiniD  ot  thv  B|i|ini'RtM<n 
for  n  lircdHf  or  r<-rtiHrntf,  Hn>l  tin-  piirty  unfl«-r  the  nut*  of  ei^htri^n  ycaiu 
ii,  mxl  hiiH  hi'i'M  ■<)  rcfiilt'iit  for  (lie  tit-xt  |iri>ro(lint{  twrlvf  inontlm,  tb« 
idiUtT  or  i|.'|iuty  i»»u.-r,  on  l.i-iiig  t.n(i»ti<ii  tiy  i*viilen»'e  of  th*'!*"  factn.  may 
Krant  tlif  lirenHu  or  riTtiftriiti'. 

16.  No  lii'eniio  or  cprtifliBt''  "hall  Im  iHHUi><l  to  uny  pi'inou  undrr  tha 
age  of  fourtt*fu  yeiirM,  t-xt'opt  whfri'  n  iriiirriii({e  im  nliown  to  bo  necMary 
to  [invctit  tin*  illrKitirniiry  of  off'«iiriitjf,  itinl  h  tcrtifliate  to  (hat  pffp<rt  it 
givni  tiy  a  U>uiilly  '(tutlirlol  [ni>>|r<'itl  prurtKiiinor  knonn  to  thv  issuer  or 
dfputy-iMttuiT,  iiitil  •'Xi-i't't  in  nudi  ti  riipx*  no  pi-ronti  tihall  crlrhrate  tha 
marriHKf  i-crrrimny  in  any  i-a-i*  in  which  cithiT  of  the  uniitrftilinn  pnrti« 
In  uikIit  the  !!;.'«■  (if  fitiirti't-ti  y>'iir>«,  to  thr  l(iiuwh'i|>,'t>  nf  liifurniHtinn  ot'  -luoh 
pernun. 


18.  (1)  hi'furr  n  lii'ii'^r  nr  •-•Ttillfiit*'  is  ini^ui.).  nn<'  of  tht>  partioa 
to  th<'  iiiti>nr)<>i)  tiiarrlH;:!-  xhall  |ii'rnoniilly  mnkf  tin  altiilavit,  Krirni  3,  b«for« 
tbe   isHUtT   or   il('[tuty    iNsui-r,    whii-h   shatl   Mtatf:^ 

(a)  III    what    jilme    it    is    iiitenfldl    tliat      tht-      iiiarriaKe      shall      ha 

(b)  That  he  or  shf  holit'vi'n  there  in  no  U>y;>l  iniiiediitient. 

((■)  That  onr  of  the  |mrtii'«  hun  liail  a  u*-tial  i-Ia<'e  nf  aboile  for  fifteen 
days  iinniofJiji'fly  prciTilint'  in  thf  <listrit-t.  or  that  *i  ■■  n-ason  of  having 
the   niarriaKf   thcrr    is    not    to   rvaiif    pulilnity. 

(J)     The  H^e  of  the  Depuiu-iit  ati.i  of  th.-  otht^r  party, 
(o)      Conaition   of  lift-   of   both    partirx. 
(f)     Facts   whowinn   whi'thiT   consent    is    n.Tesnary. 
(2)      Writti'n  coiiwt'nt,  where  rrquireil   to  be  annexe<l  to  certificate. 
10.     (1)     l'rohit)it(Hi  de^rties  to  be  st-t  forth  in  the  form  of  affidavit. 
(2)     l)v*'-  f"  I-    1  -  of  licenses  in  this  regard. 
(:i)      Th'    ,.■,.■,,!...,   :      e«rees. 
(1)     Wiieie   isMi' r   of  license  has   knowledge  that  proper  consent 


20. 
sot  obtaine 


he  shall  not  issue  license. 


23.  It  shall  nut  be  a  valid  objection  to  the  legality  of  a  marriaga 
that  the  same  was  not  solemnized  in  a  consecrated  church  or  chapel  or 
within  any  particular  hours. 

24,  Certificates  to  be  given  by  personal  solemnizing  marriage  whan 
required  by  either  of  the  parties. 


25.     Marriages   to  bf  r»'fri>i- red   hy   jutsoii    Holfiiiniziug. 


29.  Marria>[P9  Noleiiinizcil  prior  to  1  Aiiril,  lS8!t,  validated,  notwith- 
fttanding  that  the  person  who  Boleiiinized  nuch  niurriage  was  not  at  the 
ti^ne  a  resident  of  th*'   F'rnvinoe  witli  fertiiiii  provisoes. 


33.  Ceiiain   marriajtes   to  be  valid   after  three  years,  or  on  death  of 
one  of  the  parties. 

34.  Jurisdiction  of  the   High  Court. 

35.  .ludgment  not  to  be  made  by  consent  or  in  default  of  appearance 
or  pleading. 


